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BACKGROUND PAPER: 


CHARITIES: THE LEGAL FRAMEWORK 


This paper is divided into four chapters. Each chapter 
reviews, respectively, legal and policy background material for 
four issues related to the legal framework of charities: 


Definition of Registered Charity. Whether the definition of 
charitable activities for the purposes of the Income Tax Actl 


should be codified or revised or both? 


2 Charities and Political Activities. Whether, and if so the 


extent to which, charities registered under the Income Tax 
Act! should be allowed to engage in political activities? 


3 Citizen Interest Groups. Whether if charities are to be 
prohibited from engaging in an unlimited amount of political 
activities, a separate class of non-profit organizations, 
perhaps called citizen interest groups, ought to be recog- 
nized for tax purposes and a special tax concession extended 
to contributors to such organizations? 


Procedures for Registered Charities. Whether the present 
procedures under the Income Tax Act for registered organiza- 


tions as charities and for appealing the decisions of Revenue 
Canada on this and related questions should be revised? 


INTRODUCTION 


This introduction reviews a number of preliminary matters 


about the paper and the issues discussed. They are numbered only 
for the sake of clarity: (1) Form; (2) Related Issues; (3) Rele- 


vance; (4) Significance; and (5) Use of the Term “charity” 


ii 


Form 


The sole purpose of the paper is to provide background legal 
and policy materials relating to the issues presented. 

Hence, generally no conclusions on the substantive issues are 
stated, and contentious evaluations are avoided as much as 
possible. The information is presented in a descriptive, but 
analytical, manner. Of course, value judgments permeate all 
writing, even informative writing. Therefore, to keep the 
paper as objective as possible value judgments are identified 
when they are significant. 


Since it is intended to serve as a background paper and 
perhaps a source for reference, the paper reviews most of the 
literature relating to the issues covered and reproduces 
particularly relevant materials. Although this gives the 
paper considerable bulk, hopefully the convenience of having 


the material collected in one place compensates for this 
quality of the paper. 


Related Issues 


A number of issues relating to the role of the voluntary 
sector are currently under study by the government. Two of 
these issues are closely related to the questions examined in 
this paper. 


One related issue involves the tax incentive for charitable 
giving by individuals. At present, taxpayers are able to 
deduct from their taxable income, within certain limits, all 
contributions they make to registered charities.% Concern 
has been expressed that this tax incentive is both ineffi- 
cient and inequitable. Various forms of tax credits and 
direct matching grant schemes have been suggested as replace- 
ments.2 This issue is at present under study by the Depart- 
ment of Finance. However, the issues discussed in this paper 
can be resolved without reference to the precise tax deduc-— 
tion or credit that is granted to, or direct matching grant 
scheme used in respect of, contributions to charities. 


A second related issue involves the tax rules that regulate 
various aspects of the operation of charitable organiza- 
tions. Section 149.1 of the Income Tax Act contains a 
number of detailed rules that regulate such matters as how 
much of their income these organizations must disburse every 
year, what related business they can carry on, what dealings 
they can have with non-arms length persons, and what informa- 
tion they must report annually to Revenue Canada.° Many of 
these rules were reviewed by the Department of Finance less 
than 10 years ago. The Department published a discussion 
paper entitled "The Tax Treatment of Charities” in June, 
1975.6 Extensive consultations were held with representa- 
tives of the voluntary sector. On the basis of this study 
and consultation process, the budget of May 25, 1976 proposed 
several changes to these rules. The majority of these pro- 
posed amendments were passed and became effective as of Janu- 
ary 1, 1977. In view of the experience with these amend- 
ments, further amendments were proposed in the November 11, 
1981 budget. These amendments provoked considerable contro- 
versy and their implementation was subsequently postponed to 
enable the Department of Finance to continue to consult with 
organizations in the voluntary sector with respect to the 
problems which the proposed rules addressed and the alterna- 
tive solutions. In the April, 1983 budget the government 
issued a discussion paper and draft legislation relating to 
these issues./ Following further consultation with the vol- 


untary sector the government will introduce amending legis- 
lation. 


Again, the issues dealt with in this background paper can be 
dealt with independent of the rules in the Income Tax Act 
relating to the regulation of registered charities. In de- 
ciding whether an organization should be defined as charita- 
ble the essential question is whether the organization should 
be tax exempt, and whether taxpayers who make gifts to it 
should be allowed some form of tax savings or have their gift 
automatically matched by the government in some way. The 


detailed rules in section 149.1 are largely irrelevant to 
_ this issue. 


Relevance 


As will be reviewed in some detail below, over the last 
number of years all four issues addressed in this paper have 
been exhaustively examined in both the U.K. and the U.S. In 
Canada, they are of current interest to many groups and indi- 
viduals. In his June 18th, 1971 budget speech, in which he 
tabled Bill C-259, which subsequently became referred to as 
the "Tax Reform Act of 1972," the Honourable E.J. Benson 
stated that although the Bill did not contain any tax changes 
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relating to charities, the government was undertaking a re- 
examination of the relevant provisions "... to determine 
whether the traditional definition of charitable organiza- 
tions is broad enough to reflect real needs in the 1970s." 
An interdepartmental committee was organized to consider this 
issue. However, for various reasons, this study was never 
completed. Instead, the Department of Finance devoted its 
resources in this area to producing a discussion paper which 
dealt with the regulations relating to the operation of 
registered charities, which was referred to above.? That 
discussion paper did not contain a discussion of the issues 
addressed here. 


In 1974, the Secretary of State, the Honourable 

Hugh Faulkner, appointed a “National Advisory Council on Vol- 
untarism" to study generally the problems and potentials of 
the “voluntary sector." Its comprehensive report, People in 
Action, released in 1977,+9 included a brief discussion on 
and recommendations relating to the issues addressed here. 


The report will be referred to where relevant throughout this 
background paper. 


In, 1978. the, Coalition, .o£f National Voluntary Organizations; a 
coalition of over 100 national voluntary organizations, began 
Studying these issues and lobbying for changes. 1/1 Various 
government ministers over the past few years, in part 
responding to the concerns raised by the National Voluntary 
Organizations, have given commitments that the issues would 
be studied. 12 Also, in 1978, after Revenue Canada issued an 
Information Circular relating to the political activities of 
charities that was subsequently withdrawn after a storm of 


protests, numerous government ministers stated that the 
issues would be reviewed. 13 


Significance of the Issues 


Many aspects of the issues discussed in this paper do not 
raise revenue consequences. Whether the definition of chari- 
ty should be codified. Whether charities should be entitled 
to engage in a limited amount of political activities, and 
whether the process of registering charities should be 
changed, for example, are questions the resolution of which 
probably do not involve significant revenue consequences. 
Their resolution involves a complex set of legal and other 
interests, which are discussed below. 


However, if the definition of registered charity is to be 
expanded then there are clearly revenue consequences. What 
is at stake in resolving such a question is whether 
particular organizations should be entitled to receive 
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contributions that the donor can deduct from taxable income. 
The income of virtually all non-profit corporations is exempt 
from tax; 14 however, taxpayers are only entitled to deduct 
the value of gifts that they make to registered charities and 
a small aoe as other specifically mentioned 

organizations. 


Use of the Term “Charity” 


There is considerable looseness in language in referring to 
charities and charitable organizations. At common law, since 
the definition of charity most frequently arises in trust 
law, the issue before the court is normally whether a parti- 
cular trust has charitable purposes. So in this context the 
question of the definition of charity is more accurately a 
question of what purposes are charitable. In tax law, the 
issue is normally whether an organization applying for regis-— 
tration under the Income Tax Act ‘is «charitable; that is, 
whether the organization has charitable objects. An organi- 
zation for this purpose might be an unincorporated associ- 
ations a tiustweom a not-for-profit or non-share-capital. cor 
poration.l!6 The Income Tax Act refers to “registered chari- 
ties,"l/7 which in turn are defined as meaning “charitable 
organizations" and charitable foundations.” They in turn are 
defined, respectively, as meaning, in part, "a corporation or 
trust constituted and operated exclusively for charitable 
purposes” and "an organization, whether or not incorporated 
all the resources of which are devoted to charitable activi- 
ties." These definitions are reviewed in detail below.!8 In 
this paper the use of the terms charity, charitable purposes 
or objects, charitable activities, and charitable organiza- 
tions or trusts is dictated solely by the grammatical con- 
text. They are all used in virtually the same legal sense.19 


CHAPTER 1 DEFINITION OF REGISTERED CHARITY 
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CHAPTER 1 DEFINITION OF REGISTERED CHARITY 


INTRODUCTION 


The Income Tax Act does not contain a substantive definition 
of charity. In determining whether an organization is entitled to 
register under the Act as a charity, resort must be made to the 
common law concept of charity. At common law the concept of 
charity has been the subject of countless cases. These cases 
normally arise in the context of trust law. 


From time to time over the last 100 years the suggestion has 
been made in England, and more recently in Canada, that the common 
law concept of charity should be codified for tax purposes. A 
number of criticisms have been made of the common law concept: 
it has not and cannot evolve to take account of changing social 
needs; its application is unpredictable; it is inaccessible; and 
it has been distorted since the same concept must apply in a 
number of different areas of the law. 


In providing background information relating to the question 
of whether the common law should be codified for tax purposes, 
this chapter of the paper is divided into three main parts. Part 
I reviews the history, development and the present law in relation 
to-the concept of»charity. The historical roots of the concept 
are deep and pervasive. Even a superficial understanding of the 
present law requires an appreciation of the origin of the con- 
cept. Obviously, as well, a clear understanding of the present 
law and the method by which is has developed is necessary before 
it can be fairly criticized and a prediction made about how it 
will evolve in the future in the absence of legislative inter- 
vention. 


Part II of this chapter reviews the recommendations of 
various reports in the U.K. that over the last 60 years have dealt 
with the issue of whether the concept of charity should be 
codified for tax purposes. In addition to providing an important 
context for consideration of the issue, this review reveals some 
of the recurrent criticisms of the common law concept, but at the 
Same time some of the difficulties of codification. Most of these 
reports concluded generally that a statutory definition would not 
be an improvement over the common law. The common law concept is 
still applied in U.K. tax cases. 


Part III reviews a number of factors and criteria to be 
considered in addressing the issue of codification. Often two 
distinct questions are subsumed within the single question, should 
the concept of charity be codified? First, whether the common law 
definition should be restated in legislative form, and if so, 
how? This question involves largely issues of legal process. The 
second question often implicit in the more general question is 
whether the present definition of charity should be restricted or 
expanded generally or whether it should be changed in some parti- 
cular respects? This question obviously raises more fundamental 
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public policy and political issues. Each of these two questions 
are dealt with. However, because of the predominantly political 
nature of the second question, most of the discussion relates to 


the more narrow legal interests that must be considered in answer- 
ing the first question. 


- 10 - 


PART 1 HISTORY, DEVELOPMENT AND PRESENT LAW 


A Relevant Income Tax Act Provisions 


The Income Tax Act does not contain a substantive definition 
of those non-profit organizations that can register under the Act 
as charities. “Charity” is simply defined as meaning “a chari- 
table organization or charitable foundation."29 A "registered 
charity” is defined basically as a charitable organization or 
charitable foundation that has been registered under the Act.2l 
Thus, these definitions do little more than indicate that in order 
for an organization to be treated as a charity under the Act it 
must be registered, and that for the purposes of the Act charities 
are divided into two broad categories. These two categories of 
charities are in turn only identified in broad terms. 


A “charitable organization" is defined as “an organization 
«+. all the resources of which are devoted to charitable activi- 
ties ... and no part of the income of which is payable to, or is 
Otherwise available for, the personal benefit of any proprietor, 
member, shareholder, trustee, or settlor thereof."2 Charitable 
organizations include all the familiar charitable associations in 
the voluntary sector that are actually engaged in providing 
specific public goods and services in the fields of arts and 
culture, education, social welfare and health. "Charitable found- 
ations" are less well known to the Canadian public. They are 
defined as “a corporation or trust constituted and operated exclu- 
sively for charitable purposes ... and that is not a charitable 
organization."23 Although not apparent from this definition, 
subsequent definitions including the definition of “charitable 
purposes," makes it clear that charitable foundations are corpora- 
tions or trusts which are operated for the purpose of disbursing 
funds to charitable organizations.24 Thus they are essentially 
repositories of capital funds the income from which is distributed 
every year to organizations that are actively engaged in directly 
providing public services. 


Neither of the key phrases in these definitions, “charitable 
activities" or “charitable purposes" are defined substantively in 
the Act.22 Thus it is left to the courts to give these phrases 
meaning. They have done so by turning to the common law defini- 
tion of charitable purposes which was developed largely in the 
area of trust law. Even at common law there is no encapsule defi- 
nition of what is a charity. Instead, in determining whether the 
purposes of a particular trust are charitable the courts normally 
apply four tests. To be held charitable the purposes of a trust 
must pass each of these tests: (1) Do the purposes of the trust 
fit within the classification of charitable purposes set forth by 
Lord Macnaughten in what is now widely referred to, and will be 
referred to throughout this paper, as Pemsel's case? In that case 
Lord Macnaughten asserted that all charitable purposes could be 
categorized as for the relief of poverty, the advancement of edu- 
cation, the advancement of religion, or other purposes beneficial 
to the community. 2° (2) Are the purposes of the trust for the 
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benefit of the public? (3) Are the purposes of the trust ana- 
logous to the purposes listed in the preamble to the Statute of 
Uses, 1601, or to purposes which have been held by the courts to 
be analogous to these purposes? (4) Are the purposes legal and 
not a violation of public policy? 


This common law definition of charitable purposes will be 
elaborated on in some detail below. Here the history of the 
Canada tax provisions relating to charities will be briefly re- 
viewed. This review reveals that although there was some initial 
confusion about the intended scope of these sections, as amended, 
their intent was clearly to incorporate the English common law 
jurisprudence relating to the definition of charity. 


The income of charities has been exempt from tax in Canada 
since the enactment of the first federal income tax statute, in 
1917. However, the deduction for donations to charitable organi- 
zations was not enacted until 1930. 


Subsection 5(d) of the Income War Tax Act,2/ 1917 provided 
that "The following incomes shall not be liable to taxation ... 
the income of any religious, charitable, agricultural and educa- 
tional institutions." The meaning of the term "charitable" in 
this subsection is unclear. Two well-informed, contemporary com- 
mentators noted that as used in this section the words "charitable 
institution” probably meant “relief of poverty, since the other 
three meanings of the word (given in Pemsel's case) have been 
otherwise specifically dealt with in the section. "28 However, 
although religious and educational institutions were specifically 
mentioned in the section, institutions pursuing "other purposes 
beneficial to the community,” the fourth category in 
Lord Macnaughten's classification in Pemsel's case, was not men- 
tioned. Consequently, under this interpretation of the section, a 
large number of organizations that would be charitable at common 
law would not be exempt from tax under this subsection. However, 
presumably this more restricted meaning of charity did not create 
any difficulties because even though not defined as charitable 
under the Act, organizations that fell within Lord Macnaughten's 
fourth category would likeiy have been exempt from tax under one 
of the other subsections of section 5. For example, subsection 
5(g) provided for the exemption of “income of clubs and associa- 
tions organized and operated solely for social welfare, civic im- 
provement, pleasure, recreation or other non-profitable purposes, 
no part of the income of which inures to the benefit of any stock- 
holder or member."29 


The wording of the subsection remained essentially unchanged 
until 1948. In that year the words "religious, charitable, agri- 
cultural and educational institutions" were removed and the phrase 
“charitable organization" alone was substituted.29 This change 
was clearly intended to ensure that all organizations that were 
charitable at common law were embraced within the definition. As 
explained below, beginning in 1930 the term “charitable organiza- 
tion” was being used in the Act to refer to the common law concept 
Of charity. 
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When a tax deduction for donations to charities was first 
proposed in 1930, it was restricted to donations to a relatively 
narrow range of organizations. In that year the government pro- 
posed to add to the Income War Tax Act a provision "That, dona- 
tions, to the extent of 10 per centum of the net income of the 
taxpayer to any church, university, college, school or hospital in 
Canada, be allowed as a deduction."3! The opposition members 
demanded in the clause by clause debate that the deduction be 
broadened to cover donations to community funds and other similar 
charities.22 The Minister of Finance, the Honourable 
Charles A. Dunning, resisted an expansion of the deduction largely 
on administrative grounds. He suggested that once experience was 
gained with the deduction, consideration would be given to expand- 
ing it.33 However, later in the debate the Minister moved to 
amend the section by striking out the words “any church, universi- 
ty, college, school or hospital” and substituting therefore the 
words “any charitable organization."34 He went on to explain that 
this phrase would embrace all organizations that were at common 
law regarded as charitable. He quoted from Halsbury's Laws of 
England to give an indication of the broad scope of the phrase.>> 
Mr. Bennett, sitting in 1930 as an opposition member, stated that 
he was “satisfied that the term ‘charitable organizations’ covers 
every species Oiyap vavotenee that any citizen of Canada may desire 
to indulge in.” 


B Common Law Development of the Concept of Charity?’ 


The most frequent charge made against the common law defini- 
tion of seharat yads; thaty it? isvantiquated’” Proof of this charge is 
assumed to lie in that even today in determining whether a 
particular purpose is charitable the courts frequently refer to a 
list of charitable purposes containe.' in an English statute passed 
in 1601. Thus an evaluation of the common law methodology used in 
defining a charity must begin with an examination of the Statute 


of Uses, 1601, or the Statute of Elizabeth I, as it is often 
referred to. 


Prior to the 1600s there was little need in English law to 
develop a concept of charity. The church, the manor, and the 
guilds undertook most of the social welfare work. Individuals who 
desired to make gifts or bequests for what would now be considered 
charitable purposes, most significantly the relief of poverty, 
frequently did so by making them to the church, which in turn 
would administer the funds for the purposes requested by the 
donor. The ecclesiastical courts supervised the administration of 
such funds. 


However, as these three medieval institutions declined in 
importance, merchants and the landed gentry began assuming a 
larger role in funding social welfare institutions. Uses or 
trusts were the legal device by which much of this funding was 
secured. A philanthropic donor would, normally by will, leave a 
gift to the church or to some other person, with a direction that 
it be applied for a particular charitable purpose. 
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Eventually, at some time prior to 1600, the Court of Chancery 
assumed jurisdiction from the ecclesiastical courts in enforcing 
these uses. It was natural that the King as parens patriae, 
through the Chancellor, would assume responsibility for 
supervising these funds devoted to the public benefit. To the 
extent it can be determined, it appears that before 1601 the Court 
of Chancery in deciding whether a use was charitable simply asked 
whether it was or was not for the public benefit that property 
should be devoted forever to fulfilling the purpose named. In 
deciding this they considered relevant legislative enactments that 
might reflect public policy and general principles. 


Even though the Chancery Court was prepared to recognize and 
enforce charitable uses, since no particular person suffered 
directly if the funds were misapplied, few actions for enforcement 
were brought. Also a court action to enforce such uses could be 
time-consuming and expensive. A significant amount of the funds 
held for charitable uses were thus apparently misapplied. 


In the late 1500s the Tudor state become increasingly con- 
cerned about the growing problems of poverty and vagrancy. 
Agrarian reorganization and manufacturing development with its 
cycles of employment were creating a large class of often desti- 
tute laborers and vagrants. From 1597 to 1601 the well known 
Elizabethan poor laws were passed by Parliament. They systema- 
tized earlier regulations and placed responsibility for the relief 
of poverty primarily upon local officials. Local communities were 
given power to levy and collect taxes for this purpose. Coinci- 
dent with the introduction of this legislation the flow of private 
charitable funds designed to assist the poor increased quite dra- 
matically. It was largely to encourage this private philanthropy 
and ensure that donated funds were being used for their intended 
purpose that the Statute of Uses 1601 was passed. It was enti- 
tled, “An Act to redress Misemployment of Lands Goods and Stocks 
of Money heretofore given to certain Charitable Uses." 


The Act established administrative machinery to supervise the 
administration of charitable uses. It thus provided a remedy of 
an information brought by a private individual in the Court of 
Chancery. The machinery took the form of ad hoc local commissions 
appointed by the Chancellor that could on their own initiative 
inquire into the existence of charitable donations and inquire 
into “any breach of trust, falsity, non-employment, concealment, 
misgovernment or conversion" of trust money. 


Obviously, the appointed local commissioners needed guidance 
as to the types of uses they should be inquiring into. Thus the 
preamble to the statute listed a number of representative trusts. 
The preamble, restated in modern English and with the aPeGatte 
uses enumerated for ease of reading, provided as follows: 


Whereas lands ... goods ... chattels ... and money, have been 
«+. given ... by sundry ... well-disposed persons ... for 
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The relief of aged, impotent and poor people; 

The maintenance of sick and maimed soldiers and 
mariners} 

The maintenance of schools of learning, free scholars in 
universities; 

The repair of bridges, ports, havens, causeways, 
churches, sea banks and highways; 

The education and preferment of orphans; 

The relief, stock or maintenance of houses of 
correction; 

The marriage of poor maids; 

The supportation, aid and help of young tradesmen, 
handicraftsmen and persons decayed; 

The relief of redemption of prisoners or captives; 

The aid or ease of any poor inhabitants concerning pay- 
ment of fifteens, setting out of solders and other 
taxes. 


which lands ... goods ... chattels ... and money, neverthe- 
less have not been employed according to the charitable con- 
tent of the givers ... by reason of frauds, breaches of trust 
and negligence in those that should ... employ the same: 


In its historical context, it is clear that the preamble to 
the Statute of Uses, 1601 was not intended to be a definition of 
charitable purposes. It was an integral part of the Tudor states 
attempt to deal with the serious problems of poverty and vagran- 
cy. 40 At most, the preamble was a listing of those uses that 
might assist in relieving poverty and combatting the social evils 
of vagrancy and thus reduce the local communities' financial re- 
Sponsibilities to take care of the poor and vagrants. Even for 


this purpose the preamble was not regarded at the time as being an 
exhaustive listing. 


The procedures established by the Statute of Uses, 1601 were 
successful at first. However, because they were cumbersome they 
fell into disuse after 30 or 40 years. Once again the enforcement 
of charitable trusts rested with private individuals laying infor- 
mations (in the name of the Attorney-General) in the Chancery 
Court. Few such actions were brought. Thus for the next 150 
years there were very few cases dealing with the definition of 
charity. In the late 1700s the number of cases began to increa- 
se. The Mortmain and Charitable Uses Act, which was passed in 
1736, prohibited in most cases the transfer of land to charities. 
The question of whether a trust was charitable could arise in this 
context. Also the number of cases brought by potential heirs to 
have testamentary trusts set aside on the grounds that the objects 
were uncertain increased. If the trusts had charitable purposes 
neither of these conditions for a valid. trust applied ‘to it. 


Even after the enactment of the Statute of Uses, 1601, in 
cases not involving the statute but in which the definition of 
charity was in issue the Courts determined the issue largely by 
asking whether the purpose was for the public benefit. However, 
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in part, because the preamble to the Statute of Uses, 1601 pro- 
vided such a convenient listirg of purposes that were obviously 
charitable, and because many judges were anxious to restrict the 
definition of charity, 41 the courts began the practice of refer- 
ring to the preamble either directly or by analogy in holding that 
a particular purpose was or was not charitable. Eventually this 
practice developed into a rule of law - only purposes referred to 
in the preamble of the Statute of Uses, 1601 or purposes analogous 
thereto could be held to be charitable. The agen: case, which 
was decided in 1805, is Morice v. Bishop of Durham. 2 


Since the case had such a significant impact on the law 
relating to the definition of charity, it will be reviewed here in 
some detail. The case involved a will in which the testatrix had 
bequeathed her residuary personal estate for “such objects of be- 
nevolence and liberality as the Bishop of Durham (her executor) in 
his own discretion shall most approve of.” The bequest was chal- 
lenged by her next of kin. The legal issue was whether the trust 
was for a charitable purpose. If not, it would fail because its 
objects were uncertain. Counsel representing the Bishop argued 
what appeared to be the prevailing view at the time, namely that 
“upon the authorities almost everything, from which the public 
derive benefit, may be considered a charity."43 Indeed in the 
‘ lower court before the Master of the Rolls none of the Counsel 
appear to have argued from or even cited the preamble to the Char- 
itable Uses Act, 1601. Sir Samuel Romilly, a leading counsel and 
later Master of the Rolls, who represented the next of kin, simply 
argued- that “objects of liberality,” which were objects for which 
the money could be applied, were not charitable since they did not 
“necessarily” (import) any thing of a public nature; from which 
the public is to derive any benefit."44 However, in his judgment 
the Master of the Rolls, Sir William Grant, in rejecting the argu- 
ment that charity simply means for the public benefit, stated 
that: 


Do purposes of liberality and benevolence 
mean the same as objects of charity? 

That word in its widest sense denotes all 
the good affections, men ought to bear 
towards each other; in its most restrict- 
ed and common sense, relief of the poor. 
In neither of these senses is it employed 
iaithis® Court’ 


Here its signification is derived chiefly 
from the statute of Elizabeth (stat. 43 
Eliz. c.4). Those purposes are consider- 
ed charitable, which that Statute enume- 
rates, or which by analogies are deemed 
within its spirit and intendment; and to 
some such purpose every peucs ieee chari- 
ty generally shall be applied. 
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On appeal to the Lord Chancellor, Romilly naturally seized 
upon this more restricted definition of charity in arguing that 
the trust should be declared void. Perhaps in an attempt to 
reconcile the more broadly decided cases with this construction he 


suggested that to be charitable a purpose had to come within one 
of four categories: 


There are four objects, within one of 
Which all charity, to be administered in 
thie scourt, must rhall. ..Figst,irelier of 
the indigent; in various ways: money: 
provisions: education: medical assis-~ 
tance; etc. Secondly, the advancement of 
learning: Thirdly, the advancement of 
religion; and Fourthly, which is the most 
difficult, the advancement of objects of 
general public utility.46 


This classification was not adverted to by the Lord Chancellor in 
giving his reasons for judgment. However, as discussed below, it 
was later adopted by Lord Macnaughten in Pemsel's Case, without 
attribution.4/ Lord Chancellor Elden in holding that the trust 
was not charitable stated that in law charity was to be restricted 
to "either such charitable purposes as are expressed in the Statu- 
te (stat. 43 Eliz. c.4), or to purposes having analogy’ to 

those." 


Although a few cases after Morice v. Bishop of Durham appear- 
ed to apply a much broader interpretation of charity, gradually it 
was accepted that, on the basis of this decision, in order for a 
purpose to be charitable a reference or analogy had to be made to 
the preamble of the Statute of Uses, 1601. 


The restrictive approach taken to the definition of charity 
in Morice v. Bishop of Durham can probably be explained by the 
judicial hostility to charity in the late 1/00s and 1800s. In 
part this hostility was undoubtedly caused by the judges' concern 
that testamentary gifts to charity often deprived the next of kin 
of what some might have considered their ‘rightful due.'49 But it 
was also reflective of the judges' sympathy to the more general 
anti-clerical movement at the time, 0 and the general conservatism 
of judges. 1 By way of illustration, Dr Gareth Jones notes that 
the Earl of Northington, a leading judge in the late 1700s, "“fre- 
quently expressed his happiness that he was in a position to pre- 
vent foolish or, as he called, them, superstitious devices to 
charity. ~ 


peretopnems of the Definition of Charity in English tax 
Cases 


The first income tax statute in England, passed in 1799, con- 
tained an express exemption for the income of any “corporation 


ey 


fraternity or society of persons established for charitable purpo- 
ses only." The exemption remained when the statute was substan- 
tially revised in 1803.°© This statute ceased in 1816. However, 
when the modern English income tax statute was enacted in 1842 the 
exemption was reintroduced. / 


Unfortunately, there appears to be little historical evidence 
as to why "societies of persons established for charitable pur- 
poses only" were exempted from income tax in 1799.28 Therefore, 
the exact meaning that Parliament intended to be applied to the 
words remains unknown. Initially the commissioners of Inland 
Revenue adopted the definition of charity that had developed in 
trust law. However, it appears that there was some feeling among 
the commissioners and in the Treasury that a more narrow defini- 
tion should apply. 


The matter received reconsideration by the administrators of 
the English income tax statute after Gladstone, then Chancellor of 
the Exchequer, attacked the exemption for charities in 1863. In 
both his Financial Statement of 1863, and in a long speech in 
Parliament a few days later, he argued that endowed charities, in 
particular, should not be entitled to the exemption. Anticipating 
the arguments that have only recently been made by proponents of 
the tax expenditure concept, he argued that the exemption forced 
the state to subsidize in perpetuity societies that qualified as 
charitable. He was concerned that the subsidy that these organi- 
zations received from the state was concealed and unaccompanied by 
state control.2? He also pointed out that the wealthy charities 
with large endowments received a large grant from the state under 
the tax exemption, but the poorer charities that depended upon 
annual subscriptions, received little or nothing. Gladstone's 
arguments did not arouse any support among Parliamentarians. 
However, bolstered by Gladstone's attack, the commissioners of 
Inland Revenue began adopting a much more restrictive definition 
of charity. Gradually, over the next 20 years their administra- 
tive practices changed until it would appear that they had taken 
the position administratively that only organizations engaged in 
the relief of poverty were charitable. Their administrative posi- 
tion was finally challenged in 1886 when they refused to grant an 
exemption to a Moravian trust which had previously received it. 
This challenge lead to what is now regarded as the leading case on 


the definition of charity, Commissioners for Special Purposes of 
Income Tax v. (Pemsel's case). 


The facts of the case can be briefly stated. In 1813 certain 
lands were conveyed to trustees on trust to apply the income for 
the general purpose of establishing and maintaining the missionary 
establishments among heathen nations of the Protestant Episcopal 
Church (commonly known as the Moravian Church). The issue before 
the House of Lords was whether the purpose of this trust were 
charitable within the meaning to be given to that concept under 
the income tax legislation. 
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Basically, the commissioners argued that the concept of 
charity as used in the income tax legislation should be restricted 
to its ordinary and popular meaning; namely, the relief of pover- 
ty. Pemsel, on the other hand, who was the treasurer of the 
Moravian Church, argued that even in the context of tax legisla- 
tion, the word charity ought to be given its technical legal mean- 
ing, the meaning that it had acquired in trust law. 


In long and ponderous judgements the House of Lords held in 
favor of Pemsel. Because they are significant in understanding 


the common law definition of charity, a number of points might be 
made about the case. 


First, the result was not an obvious one. The commissioners' 
general argument had been accepted three years earlier in a 
Scottish case, Baird's Trustees v. Lord Advocate. ©2 In Pemsel's 
case itself it was accepted by Lord Coleridge C.J. in the Court of 
Appeal, °3 and by two judges in the House of Lords who dissented 
from the majority's opinion, Lord Halsbury and Lord Bramwell. 


Furthermore, the decision was reached on technical grounds that 
are not at all compelling. 


Second, the judges did not address themselves to the policy 
issues. However, as a matter of interest, it seems clear that the 


personal sentiments of the judges were in accord with the deci- 


sions they reached. Lord Bramwell, for example, who dissented, 
stated that: 


‘ 
As the majority of your Lordships think 
(that the purposes of the trust are char- 
itable) the state will be a subscriber of 
£17 a year to supporting, maintaining, 
and subsidizing "the missionary esta- 
blishment among heathen nations of the 
Protestant Episcopal Church known by the 
name of the Unitas Fratrum, or United 
Brethren." Whether this was meant by the 
authors of the Income Tax Act, if it was, 
why, and whether it will be continued, 
are questions not before us. 


Lord Macnaughten, on the other hand, who wrote the leading 
majority opinion, was obviously satisfied with the outcome he felt 
the law compelled him to reach. In particular, he seemed pleased 
to be able to find against the commissioners who he seemed to 
think had acted improperly in changing their administrative prac— 


tice and adopting a more restrictive definition of charity. He 
noted: 


With the policy of taxing charities I 
have nothing to do. It may be right, or 
it may be wrong, but speaking for myself, 
I am not sorry to be compelled to give my 
voice for the respondent. To my mind it 
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is rather startling to find the estab- 
lished practice of so many years suddenly 
set aside by the administrative depart- 
ment of their own motion, and after some- 
thing like an assurance given to Parlia- 
ment that no change would be made without 
the interposition of the Legislation.®) 


Thirdly, the real significance of the case, other than its 
holding that charitable purposes have the same meaning for tax as 
they do for trust law, is the four-fold classification of char- 
itable purposes enunciated in it by Lord Macnaughten. In the 
course of giving his reasons for judgment he suggested that: 


“Charity” in its legal sense comprises 
four principal divisions: trusts for the 
relief of poverty; trusts for the advan- 
cement of education; trusts for the ad- 
vancement of religion; and trusts for © 
other purposes benefical to the communi- 
ty, not falling under any of the preced- 
ing heads. 


He obviously borrowed this classification from Romilly's argument 
in Morice v. Bishop of Durham, ©/ but it does not appear that he 
attached great significance to it. It is buried in the middle of 
his judgment, unanalyzed. However, subsequent cases have treated 
it with more reverence than normally accorded even to legislative 
enactments. 


D Present Law: The Definition of Charities 


In the United Kingdom and other Commonwealth countries there 
have been literally countless decisions on the definition of 
charity. In textbooks that cover the subject these decisions are 
usually grouped under three of four dozen headings and subhead- 
ings. On the face of it, it would appear that a reported case 
covering almost every purpose that could conceivably be called 
charitable could be found. These cases will not be examined 
here. A complete analysis of the cases can be found in any one of 
numerous textbooks .©8 Instead, the general principles that under- 
lie these cases will simply be reviewed. However, in order to 
provide an impression of the kinds of cases that the courts have 
to deal with and the methodology used by the courts in deciding 
whether a purpose is charitable all the Canadian cases decided 
since 1960 have been briefed in "Appendix 8" of this chapter. 


At the risk of oversimplifying, it can be said that in order 
to be held charitable, a purpose must meet four broad tests. No 
doubt, no two legal scholars would agree on the precise statement 
of these tests, or even whether one or all of them are truly 
significant. Also, the formulation of the tests could have been 
further broken down into more discrete questions or abstracted to 
a higher level. However, the purpose of reviewing them here is 
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not to resolve an academic debate or postulate criteria for 
predicting court decisions in this area. The purpose is to provi- 
de a general impression of the common law methodology used by 
courts in determining whether a particular purpose is charitable. 
The courts do not necessarily explicitly apply each of the follow- 
ing tests in each case, let alone ask them in the form or follow 
the order suggested below. However, to the extent one can gener- 
alize from the myriad of cases about what the judges are in fact 
doing, these tests would appear to underlie the common law defini- 
tion of charity. 


at Pemsel's Case 


First, if a purpose is to be held to be charitable it must 
fall within one of the categories listed by Lord Macnaughten 
in Pemsel's case in 1891. That is to say, the purpose must 
be for (a) the relief of poverty, (b) the advancement of edu- 
cation, (c) the advancement of religion or (d) some other 
purpose beneficial to the community. Courts almost invaria- 
bly cite Pemsel's case and feel compelled to categorize the 
disputed purpose according to the list. If the purpose can- 
not be so categorized then it is held not to be charitable. 


One may ask why this task of categorization is significant. 
Particularly, since the categories are stated disjunctively 
and the fourth category, “purposes beneficial to the communi- 
ty" could be read to embrace the first three categories. It 
would appear that the categorization serves two purposes. 
First, the test discussed next provides that to be charitable 
a purpose must provide a public benefit. If the purpose falls 
within one of the first three categories mentioned in 
Pemsel's case the courts are prepared to assume, in the ab- 
sence of contrary evidence, that it is for a public benefit. 
If the purpose falls within the fourth residual category the 
proponent of the charitable trust has the burden of proving 
that the purpose is for a public benefit. Thus the categori- 
zation serves as a mechanism for allocating the burden of 
proof on the question of whether the purpose is for the 
public benefit. The second purpose served by this categori- 
zation is that it simplifies judicial reasoning about chari- 
table purposes. Because judges invariably refer to the cate- 
gory under which the particular purpose before them might 
fall, the process of analogy drawing is simplified. Cases 


that judges perceive as being similar will be uniformly clas-— 
sified. 


It would appear that the courts' adherence to the classifica- 
tion in Pemsel's case has done little to impair the orderly 
evolution of this branch of the law. Even those courts that 
construe the list as if it were a legislative enactment have 
been able to manipulate the words to achieve sensible re- 
sults. Of course, such manipulation is normally not necessa~ 
ry since the fourth category is so open-ended. More recent- 
ly, the English House of Lords has even acknowledged that it 
is primarily a list of convenience. Lord Wilberforce, in the 
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leading case of Scottish Burial Reform and Cremation Society 
v. Glasgow Corporation, ©? although acknowledging the value of 
Lord Macnaughten's classification, put its use in the 
following perspective: 


But three things may be said about it, 
which its author would surely not have 
denied: first that, since it is a clas- 
sification of convenience, there may well 
be purposes which do not fit neatly into 
one of other of the headings; secondly, 
that the words used must not be given the 
force of a statute to be construed; and 
thirdly, that the law of charity is a 
moving subject which_may well have evol- 
ved even since 1891. 


Public Benefit 


To be charitable a purpose must confer a tangible benefit on 
the public. This test has two aspects. First, some social 
interest must be furthered by the purpose. That is to say, 
in every case the courts must assume or receive evidence 
relating to the public benefit to be derived from the purpose 
to be sought. By way of example, Scottish Burial Reform and 
Cremation Society v. Glasgow Corporation’! involved a non- 
profit-making society, the dominant purpose of which was to 
encourage and provide facilities for cremation. In holding 
the society charitable, all of the judges in the House of 
Lords, drawing on different kinds of evidence, explained in 
some detail the public benefits to be derived from crema- 
tion. 


It would appear from the cases that the requirement of a 
public benefit differs in respect of each category set out in 
Pemsel's case. And textbook writers commonly discuss the 
requirement separately for each category./3 There is much 
artificial learning involved in reconciling cases and reveal- 
ing the apparent nuances in the law in relation to whether a 
purpose contains a public benefit. Suffice to say here that 
the question would appear to require the courts to address 
themselves in each case to the value and factual question of 
whether there is a public benefit to be served by the disput- 
ed purpose. However, to provide the appearance of certainty 
in application, and because judges prefer to be seen reason- 
ing by analogy to previous cases instead of addressing di- 
rectly issues of social policy, judges tend to turn the issue 
into a legal one. Thus instead of treating it as largely an 
empirical question involving value judgments, they often 
appear to resolve it solely by using analogical reasoning. 


The second aspect of this test is that it must be shown that 
the 'public' will benefit from the purpose. That is to say, 
that the purpose will serve the interests of not only a small 
number of persons but some cross section of the community. 
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Again there is much ‘legal learning' on the question of how 
large the group to benefit must be, but the basic proposition 
is an obvious one. If the purpose will not benefit a suffi- 
ciently large number of persons and the benefit is not poten- 
tially available to ge of the public the state has no 
interest in enforcing it./ 


Preamble to the Statute of Uses, 1601 


A third requirement of a valid charitable organization, and 
the one that has caused the most difficulty for legal commen- 
tators, is that the purpose of the organization must fall 
within "the letter or the spirit and intendment" of the 
preamble to the Statute of Uses, 1601. This has been inter- 


preted to be She holding of Morice v. Bishop of Durham, dis- 
cussed above. 5 


There is little question that the courts have traditionally 
taken this test extremely seriously. /® In virtually every 
doubtful case they have felt compelled to draw an analogy 
between the disputed purpose before them and a purpose listed 
in the preamble or a purpose in some previous case which in 
turn had been held to be directly analogous to a purpose 
listed in the preamble. In this way the courts often find 
themselves three or four analogies removed from the preamble 
in holding a particular purpose to be charitable. For exam- 
ple, in a recent case in holding that the provision of a cre- 
matoria was charitable the court stated that the purpose was 
analogous to the preservation of cemeteries, which had been 
held to be a charitable purpose because it was analogous to 
the upkeep of a churchyard, which had been held to be chari- 
table because it was analogous to the repair of churches, 
which was mentioned in the preamble. In another case the 
issue was whether a volunteer fire brigade was charitable. 
The courts held that it was since it was analogous to a life- 
boat, which in turn had been held to be charitable since it 
Was analogous to a "seabank,” which was mentioned in the pre- 
amble. These kinds of examples of far-fetched analogy draw- 
ing could be multiplied one-hundred fold. Why do the courts 
do it? Is there some mysterious legal interest served in 
this form of reasoning? 


Obviously not. It is clear from what was said above that the 
preamble to the Statute of Uses, 1601 was never intended to 
be a complete or even representative listing of charitable 
activities. Indeed, some of the purposes listed there - for 
example, trusts for the marriages of poor maids, relieving 
low-paid workers from paying taxes, or redeeming prisoners — 
would probably be no longer considered charitable themsel- 
ves.// The Act itself, of course, has been long since re- 
pealed./8 Most importantly, it has never been clear what 


criteria the courts are to use in drawing analogies in this 
area. 
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This is not the place to attempt to explain the court's use 
of the preamble in defining a charity. But in terms of 
understanding the common law methodology in this area a 
couple of points might be noted about its use. First, it is 
reasonably clear that the mandatory reference to the preamble 
has not prevented the courts from adapting the concept of 
charity to modern conditions. Invariably the courts have not 
been able to make a suitable analogy to the preamble, or 
cases that have analogized to it, only in those circumstances 
where the particular purposes served no public benefit. In 
cases where the purpose serves a public benefit, and other- 
wise passes the tests for a charitable purpose, invariably an 
appropriate analogy has been found. /9 


Secondly, recent English cases appear to have completely as- 
similated the ‘analogy to the preamble’ test with the ‘public 
benefit' test. In Scottish Burial Reform and Cremation Soci- 
ety v. Glasgow Corporation, ©U Lord Wilberforce explained that 
there were two ways in which an analogy might be made to the 
preamble of the Statute of Uses, 1601. First, a direct fac- 
tual analogy might be made to a specific purpose in the pre- 
amble or to the facts of a case which in turn analogized to 
the preamble. Secondly, since a common element of public 
utility runs throughout the preamble's listed purposes, an 
analogy to its "spirit and intendment™ could be made by sim- 
ply showing that the purpose in question contained an element 
of public utility.8! This latter approach was approved by 
all the judges of the English Court of Appeal in a more re- 
cent case, Incorporated Council of Law Reporting for England 
and Wales v. Attorney-General. 0&4 For example, Sachs L.J. 
Stated that in analogizing to the preamble “the correct ap- 
proach is ... Lord Wilberforce's wider test ... The analo- 
gies or 'stepping stones’ approach was rightly conceded on 
behalf of the Attorney-General not to be essential: its ar- 
tificiality has been demonstrated in the course of the consi- 
deration of the numerous authorities put before us. On the 
other hand, the wider test - advancement of purposes benefi- 
cial to the community or objects of general public utility - 
‘has an admirable breadth and flexibility which enables it to 
be reasonably applied from generation to generation to meet 
changing circumstances.” 


Although no Canadian case has yet explicitly broadened the 


analogy test in this way, 4 undoubtedly this is the direction 
that the courts will take. 


Against Public Policy 


A final test that a purpose must satisfy in order to be held 
charitable might be broadly stated as follows: the purpose 
must not infringe a recognized disqualifying factor. Basi- 
cally for a trust purpose to be charitable there must be (a) 
an absence of ‘self help', (b) an absence of profit distribu- 
tion, (c) an absence of substantial political element, and 
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(d) an absence of related noncharitable purposes. These 
prohibitions will not be elaborated upon here. With the 
exception of the absence of a substantial political element, 
which will be discussed in Chapter 2 of this paper, their 
necessity and application are self-evident .89 


E CRITICISMS OF LEGAL DEFINITION OF CHARITY 


Many commentators have expressed dissatisfaction with the 
common law definition of charity. Most frequently their com 
plaints relate to the morass of confusing and apparently inconsis- 
tent case law on the subject, and that the common law definition 
is “rooted in a long-since-repealed statute of 1601."86 
George Keeton, one of the leading legal commentators on the law of 
charity, has written that the experience of the English judiciary 
in attempting to define charity is “probably the worst exhibition 


of the operation of the paar ei of judicial precedent, which can 
be found in the law reports." 


Judges, as well, have been critical of the law. Recently, 
for example, Foster J. of the English Court of Appeal complained, 
"I find it incredible that the law on this subject is still 
derived from the preamble to the Statute of Elizabeth I, long 
since repealed and long since out of date, and ih modern times 
applied by analogy upon analogy upon analogy. It is time this 
branch of the law was reconsidered, rationalized and modern- 
ized."88 This kind of criticism has been made of the decisions of 
the legal definition of charity in virtually every major Common- 


wealth country. As two of the leading commentators on the law of 
charities have noted: 


Commonwealth courts have tended to adopt 
the same pragmatic approach to the peren- 
nial problem of defining a charity as the 
English courts, and their law reports 
contain similar unsatisfatory decisions 
and fine distinctions to the those of 
England. None of them have been able to 
find any comprehensive principle, or 
group of principles, #to (which othe ideci- 
sions may be related. 


Before analyzing the criticism of the common law, the various 
reform efforts that have been made in England over the last 
50 years will be reviewed. This review will reveal the kinds of 
specific concerns that have lead to the pressures for change, and 
the various kinds of responses. 
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A Royal Commission on the Income Tax, 192090 


Following the House of Lord's decision in Pemsel's case, 
Inland Revenue was obliged to grant a tax exemption to all trusts 
and associations that were charitable within the trust law meaning 
of that concept. They were apparently uneasy over the wide range 
of activities that this resulted in the Treasury providing an un- 
controlled subsidy to. 


In 1920, Inland revenue got a chance to make its views 
known. In 1918, the British Government appointed a Royal Commis- 
Sion on income tax. In a memorandum that the Board of Inland 
Revenue was invited to submit to the commission on the exemption 
from income tax enjoyed by charities, the board suggested that the 
definition should be substantially narrowed. After reviewing the 
law, the board noted that in deciding on a definition of charity 
for income tax purposes a number of factors should be considered, 
including the facts that: “every exemption from income tax throws 
an additional burden on the cost of the community; every charita- 
ble institution or body which obtains an exemption from income tax 
may be represented as receiving a concealed subsidy from the state 
unaccompanied by state control ...; the effect of the exemption 
--. is to force the state into the position of subsidizing (chari- 
table societies) in perpetuity ...; the interpretation of the word 
"charity" for income tax purposes is derived from an Elizabethan 
statute, which was designedly wide in terms, because it was ena- 
bled to protect from misapplication of their funds various kinds 
of trusts primarily intended to benefit the poor or the communi- 
ty. It is open to question whether a wide interpretation derived 


in..this penne is proper in relation to an exemption from income 
tax . 


The Board on Inland Revenue concluded their memorandum by 
noting that if the Royal Commission decided that the definition 
should be restricted it might confine income tax relief: "(a) to 
charities concerned primarily to benefit classes of persons with 
small incomes, which, if not below the limit of exemption, are 
subject to little or no tax after allowance of all reliefs; and 
(b) to other charities not falling under (a), but conforming to 
the popular conception of the terms, example, to charities for the 
relief of physical distress."92 They went on to suggest that if 


the state wished to subsidize groups other than those mentioned in 
this definition, it should do so by a direct subsidy. 93 


In its report, the Royal Commission reviewed the arguments 
put forth by Inland Revenue. 24 However, it noted that in view of 
the strong opposition that was aroused by Gladstone's attempts to 
curtail the tax relief enjoyed by charities in 1863, and the fact 
that they did not ask specifically for evidence on the general 
question, it could not recommend curtailing tax relief for chari- 
ties. 
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The commission went on to suggest that without altering the 
broad legal concept, “for the purposes of income tax 'charities' 
should be specifically redefined by Parliament."25 Their reason 
for expressing this opinion is unclear. Earlier in their report 
they had noted that "The term ‘charitable purposes' ... covers 
activities which the ordinary man would not regard as charitable 
at all, because when he uses the word charity he generally has in 
mind the relief of poverty, sickness, and other forms of dis- 
tress."96 So perhaps the suggestion for a statutory definition 
was made simply to make it clear that for income tax purposes the 
concept has a much broader meaning than it has in ordinary usage. 
In any event, aside from the argument for restricting the defini- 
tion of charity, in 1920 there appeared to be no general dissatis-— 
faction with the common law definition of charity. 


B Income Tax Codification Committee, 1936?/ 


In 1927 the Chancellor of the Exchequer appointed a committee 
to codify the law relating to income tax. The aim of the commit- 
tee was to simplify the law to make it “as intelligible to the 
taxpayer as the nature of the legislation admits.” 8 


Although the committee "received several ‘suggestions that 
(it) should include in the Bill a definition of ‘charitable pur- 
poses’ ,” it decided against codifying the common law concept 
because to do so would be impracticable and there was no need for 
such codification. Most of the problem, they suggested, arose in 
the application of the law to particular factual circumstances. 
They reasoned that: 


(The common law concept) has been the subject 
of judicial interpretation in a long line of 
cases in which it has been applied to differ- 
ing sets of circumstances. We felt that it 
would be quite impracticable to attempt a 
fresh definition, and that there was no real 
need for such an attempt, as the existing pro- 
visions had not given rise to any very great 
problems of interpretation, the chief diffi- 
culty having arisen in the application of the 
provisions to particular facts, which vary 
greatly according to the circumstances of the 


persons and bodies of persons claiming exemp- 
tion. 


C Nathan Committee Report, 1952101 


In the 1940s two currents of thought merged to create pres- 
sure for reform of the English law of charities. First, and more 
generally, concern was being expressed over the role of charity in 
the modern welfare state. This concern became more focussed 
following the publication by Lord Beveridge in 1948 of a book en- 
titled Voluntary Action: A Report on Methods of Social Advan- 
ce. 102 His general theme was that there was need for “political 
intervention to find new ways of fruitful cooperation between 
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public authorities and voluntary agencies.” He urged the state to 
“use where it can, without destroying their freedom and spirit, 
the voluntary agencies for social advance." Convinced that chari- 
ty law was in need of reform if this objective was to be achieved, 
he called for the establishment of a Royal Commission. Lord 
Beveridge's main concern, and the concern of most of those at the 
time who spoke in the House of Lords and in other forums for the 
reform of charity law, was with the machinery for supervising and 
rationalizing voluntary action. However, the question of the def- 
inition of charity also arose in this debate. 


In addition to arising as part of the discussion of the 
function of charity in the welfare state, the definition of chari- 
ty became a matter of concern following apparently anomalous legal 
decisions on the definition of charity in the 1940s. This caused 


sheen legal commentators to call for reform of the defini- 
tion. 193 


As a result of these pressures, the Prime Minister appointed 
a Royal Commission, under the chairmanship of Lord Nathan: “to 
consider and report on the changes in the law and practice (except 
as regards taxation) relating to charitable trusts in England and 
Wales which would be necessary to enable the maximum benefit to 
the community to be derived from them."104 Although the committee 
dealt with many issues relating to the law of charities, it heard 
a good deal of evidence on, and devoted one chapter in its report 
to, the legal definition of charity.!95 Its discussion is 
cautious but sensitive. 


First, the report notes that generally the lay persons who 
appeared before the committee favored a statutory definition of 
charity on the grounds that the language of the preamble of the 
Statute of Uses, 1601, upon which the law was based, was archaic 
and that particularly Lord Macnaughten's fourth category of 
charitable purposes “other purposes beneficial to the community” 
was too uncertain in its application. On the other hand, the 
committee noted that the lawyers who appeared before it were 
almost unanimous in opposing codification. The lawyers appeared 
to have expressed three concerns to the committee. 


First, the lawyers were doubtful if a statutory definition 
could be devised that would resolve borderline cases. The concept 
of charity had a well-known core meaning, they argued, but given 
the wide diversity of charitable activities that people can engage 
in there will always be a fringe area in which uncertain cases 
arise. The committee appeared to agree with the lawyers on this 
point. It noted that "if the primary object that the content of 
charity should remain flexible is to be secured, the law must 
continue to be judge-made and ... it is a complete delusion to 


suppose that to start with a clean slate would reduce the number 
of difficult cases or the volume of litigation."106 


Second, the lawyers argued that a statutory definition might 
tend to freeze the concept of charity. The common law definition 


was able to evolve by analogy as changing social and economic 
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conditions presented new problems. Again, sensitive to this 
objection by the lawyers, the committee noted that on the one hand 
it was being urged to devise language which would be 'flexible,' 
but on the other would introduce greater certainty in the law. It 


noted that these largsly incompatible goals were often urged by 
the same witnesses. 


Finally, the lawyers appeared to express concern that a sta- 
tutory definition would render the enormous case law that had been 
built up irrelevant. This would create a period of great uncer— 
tainty and expense to litigants, as the Se of building up 
case law would ... start all over again.” 08 


The committee by and large agreed with the views expressed by 
the lawyer witnesses that there would be little to gain and a 
certain amount of risk in codifying the common law definition of 
charity.109 However, it went on to consider two other possible 
legislative changes. First, it considered recommending that the 
preamble of the Statute of Uses, 1601 be restated in modern lan- 
guage and improved. It decided not to make this recommendation 
Since it might disturb the case law, and it “would be both imprac- 
ticable and wrong in principle - impracticable because the enumer- 
ation would almost certainly prove incomplete from the outset and 
wrong in principle because, so far from leaving the control of 
charity flexible and responsive to changes in the structure of 
society, it would fix it in rigid mould.” 


Second, it considered, and recommended, that “the existing 
‘definition’ of charity by reference to the Preamble to the 
Statute of Charitable Uses should be repealed and that in its 
stead there should be put on the statute book a 'definition' based 
on Lord Macnaughten's classification, but preserving the case law 
as it stands."11l The committee did not feel that this recommen- 
dation would necessarily render the law more certain, but “it 
might give somewhat more freedom to the judiciary in applying the 
well-established principles of the existing law to the problems of 
an age of rapid and continuous change."1l12 


Before leaving this review of the Nathan Committee's Report, 
it should be noted that even though their mandate was broad —- the 
function of charity in the welfare state - the committee did not 
express any dissatisfaction with the general scope of the common 
law definition of charity. 113 Also although there were a few 
suggestions that some details of the law should be changed, for 
example, to make it clear that the definition covered such things 
as the relief of sickness and scientific research, the committee 


felt that the common law was reasonably clear on these and other 
various details. 


D Government White Paper on Charitable Trusts in England and 
Wales, 1955114 


Two and a half years after the publication of the Nathan 
Committee Report the government responded. The Nathan Committee 
had been appointed by a Labour Government, and the government 
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White Paper was written by a Conservative Government. Therefore, 
not surprisingly, it did not race to embrace any of the conclu- 

sions of the report. Even the small degree of increased planning 
and the increased government coordination of and supervision over 


the voluntary sector contemplated by the Nathan Committee had fal- 
len out of favor. 


With respect to the issue being reviewed here, the government 
agreed in its White Paper with the committee that there was "no 
reason to change the present content of charity."!1° However, it 
also did not see any reason to codify Lord Macnaughten's classifi- 
cation of charitable purposes and repeal the need to refer to the 
preamble of the Statute of Uses, 1601, as proposed by the commit- 
tee. The government concluded that (1) the committee's suggestion 
was not practicable, (2) the authoritative basis of the existing 
case law could not be preserved without preserving the preamble of 
the Statute of Uses, 1601 and (3) any attempt at a statutory 
definition would necessarily be new in substance as well as form 
and therefore result in a change of the law, which everyone agreed 
was not necessary. 


E Royal Commission on the Taxation of Profits and Income, 
BID) 


In 1951, 35 years after the Colwyn Report, a second Royal 
Commission was appointed to comprehensively review the income tax 
structure, including the taxation of charitable donations and 
organizations. Indeed it was because of the appointment of this 
committee that the subject of taxation was specifically excluded 
from the Nathan Committee's terms of reference. 


All members of the Royal Commission on Taxation of Profits 
and Income appeared to be concerned generally about the indiscri- 
minate subsidy provided by the tax concessions to charities. The 
authors of the majority report, for example, observed that "There 
is no public control of the object of a charity from the point of 
view either of importance or utility. Nor is there any regular 
organized scrutiny of the administration of charitable funds. 

Yet, so long as the charitable purpose persists and is observed, 
the state automatically returns to the charity the tax on all its 
income - a concession which amounts at present to a virtual 
doubling of that income."!17 Two members of the commission who 
expressed reservation to the majority's conclusion on the taxation 
of charities were even more concerned: "We must point out ... 
that where direct government grants are made to approved objects, 
it is the invariable practice to review them from time to time and 
adjust them, if necessary, to the economic exigencies of the 
moment. The vice of automatic, indiscriminate exemption is that 
is achieves precisely the opposite result. The higher the pre- 
vailing rate of income tax, the higher is the blind and hidden 
subsidy contributed by the state; and this subsidy is never inves- 
tigated or weighed."118 With this critical attitude toward tax 
concessions for charities generally, although they did not recom- 
mend abolishing the exemptions, it is not surprising that all com- 
missioners recommended restricting the definition of charity. 
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After noting that the definition of charity or tax purposes 
followed the definition for purposes of trust law, the majority 
expressed two concerns about the definition. First, they expres-— 
sed concern about “the undue width of the range of what ranks as 
charitable for (tax jra.. purpose. "119 Second, they noted that, 
"Its limits are indeterminative."*2? 


It is unclear from their report exactly why the majority com- 
missioners felt that common law definition of charity was too 
broad for tax purposes. They said “The question as we see it is 
whether the income devoted to charitable purposes ought to be 
freed from tax ... no matter how widely the legal conception of 
charity may depart from the more limited conceptions of ordinary 
use which give it its special sanctity."121 Even assuming that in 
ordinary usage the concept of charity has a more limited meaning 
than the legal definition, it is unclear why the usage of the term 
in ordinary language should dictate its content in tax law, or 
what “special sanctity” it gives the definition in tax law. The 
commission's primary concern with the uncertainty of the legal 
definition apparently was that it permitted many charities engaged 
in essentially frivolous activities to be registered. 


Based on the above two concerns the majority of the commis-— 
sioners recommended a statutory definition along the following 
lines: “the relief of poverty, the prevention or relief of dis- 
tress, the advancement of education, learning and research, the 
advancement of religion."!22 Their conclusion was stated in 
strong language "a new and more restrictive definition ... is the 
only satisfactory line upon which reform can proceed ... the pre- 
sent situation is hardly less than chaotic and the prevailing un- 
certainty does not do credit to the tax system."123 


The two members of the commission who expressed reservations 
to the majority's recommendation on charities favored an even more 
restrictive definition. The dissenters were John R. Hicks, 
Drummond Professor of Political Economy at Oxford, and Sylvester 
Gates. They felt that the total tax exemption for charities could 
only be justified “where a charity performs functions which are a 
well recognized responsibility of the state". 124 They thus agreed 
with the definition of charity as proposed by the majority, but 
would confine it to charities within the defined class that could 
show they were “indispensable.” Since they admitted that dis- 
tinguishing between charities that were "essential or merely de- 
sirable” would be an impossible task, they were content to recom- 
mend that charities, even as defined LARS RERS 8 the majori- 
ty, should be given only a partial tax exemption. 


Three commissioners wrote a minority report. They might be 
described as the Labour Party sympathizers: G. Woodcock, 
H.-L. Bullock and N. Kaldor. On the issue of the taxation of char- 
ities they stated that they “entirely agree with the Majority of 
the Commission that to introduce into the tax code a definition of 
a charity 'at once a more limited and precise' than the present 
definition is a necessary and practicable reform."!2/ They also 
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agreed that charities should only be entitled to a partial exemp- 
tion as suggested by Hicks and Gates. 


F The Charities Act, 1960/28 


In 1960, the recommendations of the Nathan Report, as propo- 
sed to be modified by the government White Paper on charitable 
trusts, were finally dealt with by a statutory enactment. The 
Charities Act, 1960 not only consolidated, re-enacted and codified 
much of the law and practice relating to charities, it made a num- 
ber of major reforms. In particular, it reinstituted the Charity 
Commission, established a control register of charities, estab- 
lished a statutory foundation for voluntary cooperation between 
charities and government welfare services, and extended the cy- 
prés doctrine so as to make it easier for charities to adjust 
themselves to rapidly changing needs.129 Following the recommen- 
dation of the government White Paper !30 the Act did not, however, 
contain a definition of charity. Thus, the common law definition 
was to remain intact. 


In the debate on the Bill, particularly in the House of 
Lords, a few Labour and Liberal members of the House argued that 
even the Nathan Committee had been overcautious in its recommenda- 
tion relating to the definition of charity. They argued that 
charitable purposes should be defined in the Act, and in most ins- 
tances they suggested that it should be less restrictive than the 
common law meaning. Indeed, Lord Silkin, who was the chief propo- 
nent of this view, went so far as to introduce a suggested statu- 
tory definition in the House of Lords.132 He argued that a defi- 
nition was needed since the "vast number of cases” on the defini- 
tion of a charity were often contradictory and “difficult of ac- 


cess and understanding by an ordinary person who desires to create 
Bak weds led) 


Lord Silkin was supported in his suggestion for a statutory 
definition by Lord Chorley, a legal scholar and professor at the 
London School of Economics. |3 Lord Chorley's chief concern was 
the "the definition of 'charity,' as applied in the courts, has 
become too narrow for the purposes of the modern world, and the 
courts have been finding it very difficult ... not unnaturally 
--- because of our doctrine of precedent ... to develop the law 
relating of charities in the way required by the circumstances of 
the world in which are now living in 1960.” 35 He felt that gen- 
erally “public purposes,” widely interpreted, should be regarded 
as the sole interest of charitable Pye penees and he proposed a 
definition to implement this notion. 


In spite of the speeches of these two Lords most members of 
both Houses were strongly opposed to the codification of the defi- 
nition of charity. In the House of Commons, Sir Lynn Ungoed- 
Thomas expressed the dominant sentiment. He stated that he was 
“strongly and firmly opposed to there being any definition of 
charity."137 Ye noted that some wanted the definition broad, 
others wanted it narrower, some wanted it more flexible, others 


more precise, and any debate on the subject would be hopeless. He 
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mentioned that one reform that might be undertaken would be to 
"cut off the Statute of Elizabeth." However, he was concerned 
that no one knew for sure what effect this would have, and it 
would likely just “mean more work for lawyers." Others in the 
House of Commons expressed some surprise that the lay members of 
the House did not push harder for a statutory definition, but most 
apparently were content with the Seo je Nee that a definition 
would be almost impossible to draft. 


In the House of Lords numerous Lords opposed a statutory 
definition; largely on the grounds that it would be impracticable 
and that little would be gained.139 Lord Silkin replied to the 
concerns expressed about his definition by saying that in propos- 
ing a definition he merely wished to give a guide to donors, “in 
the same way that the Act of 1601 was a guide,” and that he had 
not intended "that the body of Case Law which has been built up 
should be completely disregarded."!140 He withdrew his proposed 


amendment in order to study the criticism that were made against 
Tt. L4l 


The commentators on the statute were generally in agreement 
with the arguments put forward in debate as to why the concept of 
charity should not, or could not, be codified.!42 


G The Expenditure Committee, Tenth Report: Pe Charity Commis-— 


sioners and Their Accountability, 1974-75 


In 1975 the Education, Arts and Home Office Sub-Committee 
of the Expenditure Committee undertook a study of the public 
accountability of the Charity Commissioners. During the course 
of their investigation they came to the conclusion "that there 
are two main problems requiring solution: (a) the need for a 
proper legal OBE NE NS? of charity; and (b) the need for improved 
aie feugiat 


The conclusions (and reasoning) of the report are confu- 
sing. 145 The authors note that “Virtually all our witnesses, 
although concerned about the ambiguity of the definition of chari- 
ty, were not only unable to put forward a satisfactory solution 
but also reluctant to recommend that there should be a new statu- 
tory definition of charity."146 In spite of this, in the body 
of their report the committee states "We wish to restate the 
Macnaughten judgment in terms more appropriate to the present 
day. This would mean arriving at a legal formula which is flexi- 
ble both in admitting development and effective in dealing with 
redundancy, obsolescence and abuse. "147 They then admit they did 
not have an idea how such a rule would be drafted. More surpris- 
ingly, in their general recommendation on this subject they simply 
recommend that “legislation should be introduced whereby all char- 
ities should be required to satisfy the test of purposes benefi- 
elaidywtoxit hie community." 8 This recommendation is surprising 


Since not only does it not cia a new definition, but also it 
simply states the present law. 49 
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Indeed, it is difficult to discern from the committee's 
report exactly what aspect of the present law concerned it, or 
what evidence it had that the present law was not achieving its 
stated ideals of statutory test. 


Following its general recommendation the committee went on to 
make three specific recommendations relating to the definition of 
charity: (1) that charities be allowed to engage in political 
activities, so long as they remain subordinate to the main pur- 
poses of the charity, }°9 (2) that only educational institutions 
satisfying a clear range of educational needs for the community at 
large fall within this scope of charity, 11 (3) that something 
should be done about the problems facing humanist organizations 
that under the present definition do not qualify as religious, and 
that further investigations should be undertaken of "fringe" reli- 
gious groups. 


One of the commentators on the committees report concluded 
that: 


It cannot really be said that the Expenditure 
Committee gathered a sufficiently broad range 
of evidence to enable them to make a parti- 
cularly valuable contribution towards a new 
definition of charity. Nonetheless, if 
lessons can be learned from the shortcomings 
of their report, and if the views of those who 
presented memoranda and oral evidence to the 
committee can be studied carefully, it may be 
possible for the Goodman Committee to come up 
with a more worthwhile solution to the daunt- 


ing task of finding a satisfactory definition 
of charity.152 


H Goodman Report, 1978153 


Since this is the most recent and thorough report in England 
to deal with the problem of the legal definition of charity, its 
genesis will be briefly reviewed. The committee which produced 
the report was established by the National Council of Social 
Welfare (NCSS). The NCSS is somewhat akin to the Coalition of 
National Voluntary Organizations in Canada. It is a council 
consisting of some 600 representatives of national voluntary orga- 
nizations. Its purpose is broadly to encourage and ai aaa volun- 
tary social actions by individuals and social groups.! In the 
early 1970s a number of its members expressed concern that the 
existing charity law and its administration put impediments in the 
way of the work and development of voluntary organizations. Among 
the specific concerns expressed were that: 


(a) There was increasing disquiet as to what 
constituted permissible “political” acti- 
vity, which was of great significance to 
organizations wanting to promote social 
reform or public education to achieve 


a ye 


their objects. The advice given by the 
Charity Commissioners in the Annual Re- 
ports 1969 and 1973 was not thought to go 
far enough. 


(d) There was some uncertainty as to the 
charitable nature of international, 
recreational and environmental activity. 


(f) Finally, due to the high cost of legal 
proceedings, the right of appeal against 
decisions of the Charity Commissioners, 
and the Inland Revenue were ineffective. 
Because of their financial state, chari- 
ties were unable to appeal and the com- 
missioners were unable to discover the 
attitude of the courts to new legal 
points, and in essence the flexibility 
which could exist within the current 
interpretation of the law was lost. 6 


As a result of these concerns, the NCSS organized a national 
conference on the subject of charity law in February of 1974. 
Following the conference the Council's Executive Committee decided 
to establish an independent "Committee of Inquiry into the Effect 
of Charity Law and Practice on Voluntary Organizations.” Lord 
Goodman agreed to act as Chairman. The areas that the committee 
were to examine included: the definition of charity; the legal 
benefits and fiscal privileges which charities receive; and 
matters concerned with the administration, registration and sur- 
veillance of charities.1l>/ 


The committee's basic recommendation with respect to the 
definition of charity was the following: 


While we cannot devise a neat encapsulated 
definition of charity, we recommend that the 
categories of charities should be restated in 
simple and modern language replacing that of 
the Act of 1601 and extending these to include 
objects now considered to be within the scope 
of charity. This would make existing case law 
irrelevant but the courts would have more 


freedom to reconsider it in the context of the 
new categorization.158 


Thus, the committee did not propose a new definition of 
charity. It might be noted that they reached the conclusion not 
to suggest a new definition with great reluctance. In his preface 
to the report, Lord Goodman noted that initially the inclination 
of the members was that a new definition was needed: "We started 
off, or most’ ‘of us did, ‘in the- firm belief that the old defini- 
tions could be discarded like old hats and in no time at all the 
talented milliners on the committee would produce a totally new 
model. Discussion and experience have taught us otherwise. There 
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is no simple definition that would not cause many underserving 


causes to anaes and a large number of deserving ones to be ex- 
cluded."15 


The committee reached its recommendation after concluding 
that the present definition should be neither radically restruc- 
tured to include only the alleviation of poverty or expanded to 
embrace all non-profit organizations. They rejected the former 
suggestion since they felt that "There are many fields where the 
control which tends to go with state assistance can be unwelcome 
and this applies especially to the arts and provision for cultural 
and recreational facilities. Charity is increasingly moving into 
these fields and this is a development which in our opinion is to 
be welcomed. "160 They rejected the latter suggestion because of 
the revenue consequences and possibilities for abuse such a 
recommendation would have. In view of these considerations, in 
the text of their report, they concuded "While, therefore, we be- 
lieve that the ambit of charity should remain flexible and capable 
of growth om. .! ethe erate eee euceDy, should remain despite the dif- 
ficulties of definition." 


The committee then went on to note that they did not believe 
it was possible or desirable to formulate a definition that would 
make reference to the existing case law unnecessary. !62 They did, 
however think that the language of the preamble to the Statute of 
Uses, 1601 should be updated. This would relieve judges of the 
necessity of performing the "mental gymnastics" involved in 
attempting to fit present day activities within the antiquated 
language of the preamble. Updating the language of the preamble 
would preserve both the flexibility of the present law but also 
the present case law: "As it would be made clear that this new 
classification is an updated version of the old classification, we 
do not think that the existing case law would become 
unrelevant." 


Following its general recommendation on the definition of 
charity, the committee then went on to make a number of specific 
recommendations relating to areas where the existing case law had 
been the subject of criticism. The following summary of recom- 
mendations were made following Chapter 2: 


a Poor Relations - these charities are not justifiable and 
should therefore not be charitable henceforth. 


b Charities for Employees by Employers - should not quali- 
fy as charities. 


c Provision should be made in the above two cases for 
existing charities. 


d Charities defined by reference to Locality, Denomina- 
tion, Sex, Race or Color —- we see no difficulty about 
charities benefiting specific groups providing that 
discrimination is not the motive but charities where the 
beneficiaries are defined by reference to race or color 
should be discouraged. 
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Trusts for Special Needs - provided all requirements for 
charitable status are present the fact that the benefi- 
ciary class may be small should as at present be no bar 
to charitable status. 


Charges for Services - the fact that an organization may 
have to make charges should be no barrier to charitable 


status provided its objects are charitable because of 
their benefit to the community. 


Deprivation of charitable status should not be used as a 
way of discouraging private education or private 
medicine. 


The following summary of recommendations were made following 


Chapter 3: 


a 


Religion - should continue to qualify for charitable 
status but religions considered detrimental to the 
community's moral welfare should be excluded. 


Ethical and Moral Societies - the same principles should 
apply and they should also be granted charitable status. 


Contemplative Communities - do not normally have proper 
charitable objects but a value judgment has to be made 
in each case. 


Prevention of Poverty - it is impracticable to extend 
the prevention of poverty beyond the present practice 
but this is a field into which charity might extend 
under the process of natural growth. 


Education - should continue to be a recognized head of 
charity. 


The Arts - the promotion of the Arts should be a proper 
charitable object in its own right because it is undoub- 
tedly for the benefit of the community. It should not 
be regarded as a sub-branch of education. 


Research - should be a charitable object in its own 
right. 


Learned Societies - should continue to enjoy charitable 


status if they are designed to increase the common stock 
of knowledge. 


Propaganda - the alleged distinction between education 
and propaganda requires further consideration but it is 
accepted that there are forms of both political and 
commercial propaganda which should be excluded. 
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Sport - the encouragement of sport and recreation should 
be recognized as an independent charitable object pro- 
vided the necessary elements of altruism and benefit to 
a sufficient section of the community are present. 


Insofar as the existing law does not make this clear it 
should be amended. 


Animal charities - no change should be made in the 
charitable status of these organizations. 


Advice giving - this should in appropriate cases become 
a charitable object. 


Housing — 
i for the poor, the aged and the sick should conti- 
nue to enjoy charitable status; 


ii Housing Associations which are registered with 
and follow a policy of tenant selection laid down 
by the Housing Corporation should be recognized 
as charities. 


Charities for the Environment - these trusts should 
continue to enjoy charitable status and their scope be 
widened. 


International Activity - 
sf no distinction should be drawn between charitable 
activity by English charities at home and 
abroad. Any object charitable at home should 
also be considered in principle charitable when 
carried out abroad; 


Li as regards charities which might contravene 
foreign public policy there should be a procedure 
as outlined in paragraph 89. 


Charities Constituted Abroad - the law governing these 
should remain as it presently is but consideration 
should be given to allowing foreign arrangements can be 
made by international convention.165 


Ben Whitaker, the author of a well-known book on foundations, 
wrote a Minority Report. Among other dissenting views, he 


expressed 


the opinion that although ideally perhaps "charitable 


status would be any purpose beneficial to the community ... since 
charitable resources and the public's ability to give tax relief 
are limited ... the first priority should be to concentrate ..- on 
deprivation and the disadvantaged." 166 He, therefore, proposed 
that a definition should focus primarily on "the prevention and 


relief of 


deprivation (whether physical, mental or social), pro- 


vided always any resultant benefit is equally accessible to all 
relevant members of the community who wish to avail themselves of 


it (irres 
class)."1 


peetaue of race, sex, religion, politics. or social 
7 
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The commentators were highly critical of the report's recom- 
mendations relating to the definition of charity. Without being 
clear about what direction it had wished the committee would have 
taken, an editorial in the New Law Journal implied that the 
committee's list of 26 headings to replace the preamble to the 
Statute of Uses, 1601, added little to the present law.168 The 
author of a well-known treatise on the He Seas equity called them 
simply "a recipe for further litigation.” 


A more fundamental criticism of the report's recommendations 
was levelled by Roger Cotterrell, a lecturer in law at Queen Mary 
College, University of London. He charged that “much of what this 
report ... has to say on the legal meaning of charity is compla- 
cent, often_infuriatingly vague and lacks any clear unifying per- 
spective."1/0 He goes on to question “how any truly coherent 
proposals for reform are possible without a consideration, however 
brief, of the role of charity in modern society."1/1 


As yet, none of the recommendations of the Goodman Report 
relating to the definition of charity have been implemented in 
England. 


_ 


- 39 - 


PART III CODIFYING AND REFORMING THE DEFINITION OF CHARITY 


A Should the Definition of Charity be Codified? 


l Views of Judges and Commentators 


In spite of the fact that some commentators and even judges 
have been critical of the jurisprudence relating to the question 
of, and the methodology used by judges in defining, what is a 
charity, the majority of judges and commentators who have address- 
ed the issue have opposed codification. Most commonly it is as- 
serted that a statutory definition would be impossible to draft. 
For example, in 1975 the English Chief Chancery Master asserted, 
"The problem of attempting an exhaustive definition of charitable 
purposes ... has been attempted from time to time but has been 


given up as hopeless ... Even assuming that a statutory defi- 
nition could be drafted, others fear that its adoption would, ini- 
tially at least, create a great deal of uncertainty and eventually 
give rise to many of the same problems that the present common law 
definition is perceived to give rise to. In a recent English case 
Sachs L.J. observed that “Any statutory definition might well 
merely produce a fresh spate of litigation and provide a set of 
undesirable artificial distinctions."!/3 Finally, the inconsis- 
tency of attempting to draft a definition that is more certain 
than the common law concept, but at the same more responsive to 
changing social needs, has frequently been noted. In opposing the 
codification of the definition of charity the English Charity Com- 
missioners stated in their 1973 Annual Report that to assert “that 
it would be beneficial to have a statutory definition ... presup- 
poses two facts, first that it is possible for a statutory defini- 
tion to be so precisely stated that the area of doubt would be 
eliminated or at least substantially reduced, and, second that the 
real if limited adaptability to changing social circumstances 
which is at present possible would be retained."!/4 The commig: 
sioners felt that neither of these presuppositions were true. 7 


Even those English commentators who have been most critical 
of the jurisprudence relating to the definition of charity seem to 
feel that a statutory definition would not be an improvement. 

They prefer to pin their hopes on enlightened judicial decision-— 
making. As George Keeton, perhaps one of the most informed and 
outspoken critics of the courts' efforts in this area, has asser- 
ted, “It is difficult to see what value could be gained from 
enacting the Pemsel definition ... In the long run, there is pro- 
bably no alternative to the work of rationalization being underta- 
ken by appellate courts."!/6 He has also suggested that "Any 
future statutory definition, although drafted with greater regard 
to logic and flexibility, would in due course becous as technical 
as the present definitions, for the same reason.” 


In the United States the commentators have opposed unanimous-— 
ly any attempt to codify the concept of charity. In part, this 
undoubtedly reflects their general satisfaction with the common 
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law development in that country. The judges there have taken a 
much less formalistic approach in defining charity than either 

English or Canadian judges. Typical of the comments supporting 
the common law development of the concept of charity is the 


following by Professor Boris-Bittker of the Yale Law School and a 
co-author: 


Despite the vagueness of the term and the 
divergent activities which it embraces, the 
unadorned reference to 'charitable" purposes 
in para. 501(c)(3) has created only minor 
problems of interpretation for tax planners, 
administrators ,.and, they courts, ...01teise not 
likely that a detailed statutory definition 
would eliminate these residual problems of 
distinguishing between 'charitable' and 'non- 
charitable’ purposes, save by an unending 
process of amending the Code to settle every 
boundary o SBuaS as it arises. (footnotes 
committed)? 


Austin Wakeman Scott, the leading American trust scholar has writ- 
ten: 


The truth of the matter is that it is impossi- 
ble to frame a perfect definition of 
charitable purposes. There is no fixed 
standard to determine what purposes are 
charitable ....a definition ... (cannot) 
include what should be included and exclude 
what should be excluded. Matters of grave 
policy like this cannot be solved by 
definition.1/9 


Finally, it remains to note that here in Canada we also have 
it from the highest authority that the common law definition of 
charity is satisfactory. The Royal Commission on Taxation (Carter 


Commission) noted in a brief sentence that "the definition in the 
Pemsel case appears to us to be generally satisfactory for tax 


purposes.” 


Z Review of Factors to be Considered in Determining Whether the 
Definition of Charity Should be Codified for Tax Purposes 


A number of criteria are commonly used by legal policy-makers 
in deciding whether a well-developed legal concept, such as chari- 
table purposes, should be codified. Most commonly they are put in 
the form of arguments in favor of codification and as criticisms 
of the common law concept: (1) it has not and cannot evolve to 
take account of changing social needs; (2) its application is 
unpredictable; (3) it is inaccessible; and (4) it has been distor- 


ted since the same concept is applied in a number of different 
areas of the law. 


In this section of the paper these four factors will be 
reviewed as they relate to the concept of charity. The conclusion 
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of this examination is that if there is a case for codifying the 
common law concept of charity it is not a strong one: the present 
jurisprudence has adopted to changing needs and values (although 
not in as rational a fashion as might be wished); although the 
application of the present definition of charity is uncertain in 
borderline cases this uncertainty has not imposed serious costs 
and it might be difficult to clarify in a statutory enactment; the 
present law is accessible through any one of a number of treatises 
on the subject; and the fact that the same definition of charity 
is used in both trust and tax law has not caused serious pro- 
blems. Codification of the concept might be a slight improvement 
over the present law in each of these respects; however, it is not 
clear that it is worth the cost or risk. It is generally accept- 
ed, at least among common law lawyers, that because of the costs 
involved in enacting a statutory enactment, and the risk that such 


codification might have unintended effects, a case must be made 
for codification. 


(a) Flexibility and Changeability 


In general, law, whatever its form, should be responsible to 
changing social values and conditions. A justification sometimes 
given for codifying a well-developed common law concept is that 
the concept has become rigid and unresponsive to demands for 
growth. 


The concept of 'charity,' perhaps more so than any other, 
must be capable of evolving to apply to new ways of dealing with 
old problems and to new purposes designed to serve changing needs 
and values. Does the common law concept meet this criterion? And 
even to the extent that it does, would codification permit a more 
orderly evolution of the concept? 


It is frequently asserted that because the common law of 
charity is premised on the preamble to a statute passed in 1601, 
it is incapable of growth. However, this argument ignores the dy- 
namics of the common law methodology. The courts have extracted 
general principles from the preamble to the Statute of Charitable 
Uses, 1601, such as that purposes to be charitable must be "bene- 
ficial to the community" and involve no "private interest." As 
new needs emerge, the courts continue to expand the activities 
that can be classified as charitable by reference to these princi- 
ples. Indeed, it is difficult to imagine principles that would 
lend themselves better to changing values and conditions. How- 
ever, it is the case that the courts expand the list of purposes 
which they hold to be charitable by analogy to purposes previously 
held to be charitable. But this does not necessarily make their 
methodology rigid. The purpose of elaborating on the relevant 
principles by this form of analogical reasoning is to render the 
process of decision-making more efficient and predictable. 


If Revenue Canada or the courts were required to make a 
factual inquiry about the public benefit of every purpose that 
purported to be charitable that came before them, or even every 
newly-expressed purpose, the process would be expensive and time 
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consuming. Instead, the courts are content to reason by analogy. 
That is to say, they reason that if a purpose previously held to 
be charitable is factually similar to the purpose before then, 
then they will in effect, assume it has a sufficient element of 
public benefit. The further removed the factual similarity, the 
less likely the court will hold it to be charitable. This incre- 
mental development of the concept of charity is not only effici- 
ent, but also provides the application of the concept with a 
degree of predictability. Without the stability provided by 
reasoning by analogy, the open-ended principle - public benefit - 
would leave enormous room for arbitrariness and uncertainty in 
decision-making. 


So, in principle, the common law methodology does provide 
room for the gradual evolution of the concept of charity. Have 
the courts in fact developed the concept in this way? The judges 
certainly think that they have. They have said so on countless 
occasions. Most recently - for a typical example - Lord Hailsham 
of the English House of Lords stated, in a case in which certain 
sports facilities for young persons were held to be for the 
advancement of education and therefore charitable, “the legal con- 
ception of charity and ... education, are not static but moving 
and changing. Both change with changes in ideas about social 
values. "181 Indeed, the fact that the concept has evolved over 
time has in part been used to explain the apparent contradictions 
in the cases. ‘In Gilmour v. Coats, 182 Lord Simonds, in remarking 
on the great body of law that had grown up around the definition 
of charity stated “it may appear illogical and even capricious. 
It could hardly be otherwise when its guiding principle is so 
vaguely stated and is liable to be so differently interpreted in 
different ages."183 


Some commentators also feel that the common law development 
of the concept of charity has been orderly and rational. The 
leading Canadian commentators has noted "the courts - left alone 
to develop the concept of charity - have constantly analogized 
contemporary activities with the activities of the preamble, and 
thus kept the law abreast of changing institutions and values in 
society."184 The Expenditure Committee in England has noted "The 
judiciary have interpreted the Pe a by extending it by analogy 
to new purposes as they arise." 85 


Other commentators are of the view that far from tying judges 
to the past, the form of analogical reasoning they use in this 
area, which often begins with the preamble to the Statute of Uses, 
1601, is pure facade. It is a pretense designed solely to obscure 
the judge's political judgment about the value of the particular 
purported charitable purpose before the court in modern society. 
Alec Samuels has written that “a trust is charitable if a Chancery 


judge thinks that it accords with contemporary social ideas and 
policy on public good. "186 


The following is a moderate statement of this view: 
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Thus the judge, in deciding charity cases is 
really making a decision, often of great 
importance, upon the trend of public policy. 
He indicates the channels into which private 
philanthropy can be directed with the greatest 
effect. In form he may appear to follow 
earlier decisions, but except where the terms 
of a later gift are identical with that of a 
gift in a reported case, his margin of freedom 
is wide, and it is impossible to exclude the 
personal factor in the_choice between 
competing analogies. 


In this same vein, it has been suggested that the general 
trends in the judge's decisions reflect prevailing notions about 
the role of the voluntary sector and the state. To assist in 
understanding the apparently conflicting cases, the authors of the 
leading legal treatise on Modern Equity caution that “The policy 
changes which have been effected by changing social and economic 
conditions should be borne in mind when considering the cases 
relating to the definition of charity."188 


Other commentators have argued that although the judges are 
unconstrained by legal doctrine in this area, instead of reflect- 
ing prevailing notions of the “public benefit" their decisions 
simply reflect their biases in favor of the propertied classes. 189 

The courts themselves have recognized the justificatory na- 

ture of the analogies they make to the preamble of the Statute of 
Uses, 1601. Russell L.J. in Incorporated Council of Law Reporting 
for England and Wales v. AG 20 remarked, “The Courts, inconsis- 
tently saying that not all objects of general public utility are 
necessarily charitable in law, are in substance accepting that if 
a purpose is shown to be so beneficial or of such utility it is 
prima facie charitable in law, but have left open a line of 
retreat based on the equity of the statute in case they are faced 
with a purpose (e.g. a political purpose) which could not have 
been within the contemplation of the Statute."!9l In Scottish 
Burial Reform and Cremation Society v. Glasgow Corporation, 
Lord Wilberforce commented (tongue in cheek, perhaps) on what he 
called the evolutionary process which had taken charity from the 
“repair of churches" specified in the statute, to maintenance of 
burial grounds in a church-yard, to a cemetery extended from a 


churchyard, to embrace, as in that case, the cremation of the 
dead. 


From the above comments, it must be apparent that the common 
law methodology is quite capable of permitting the concept of 
charity to evolve. Indeed, as noted, some commentators go so far 
as to suggest that it does not constrain the judges at all in 
implementing their view of the “public benefit." (Whether the 
courts should have the responsibility for developing the concept 
of charity is a separate question and will be discussed below.) A 
review of the recent Canadian cases on the definition of charity 
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further reveals that baie aoe appear to be adapting the concept 
to changing conditions.+ 


However, even though the common law concept of charity has 
been evolving, it is true that the judges continue to justify 
their decisions by reference to the preamble to the Statute of 
Uses, 1601. This procedure is clearly anachronistic, if not 
intellectually dishonest in many cases. The English courts appear 
to be gradually moving away from this style of reasoning. How- 
ever, Canadian courts continue to refer to the preamble and often 
engage in very formalistic appearing decision-making .194 A case 
for codification might be made simply to ensure that judges more 
candidly reveal the true nature of their decision-making process 
in this area. In the United States and Scotland, for example, the 
courts never refer to the preamble, and arguably their jurispru- 
dence has developed in a more orderly fashion. 


Of course, judges have always resisted making explicit the 
public policy premises of their decisions. The strongest tradi- 
tions of the judiciary compel judges to obscure the political 
nature of their judgments. The courts normally take view that it 
is for the legislatures to mediate social policy. In part, per- 
haps this explains the courts reluctance in defining a charitable 
purpose to abandon altogether the preamble of the Statute of Uses, 
1601, the last legislative attempt to define charity. However, a 
new statutory definition of charitable purposes, even though it 
might have little effect on their results, might at least render 


the judges' process of decision-making more frank and understand- 
able. 


Of course, few cases involving the definition of charity 
reach the appellate courts. Therefore, some people have expressed 
the concern that the courts do not have the opportunity to develop 
the concept. However, the administrative agencies in both the 
U.S. and U.K. have expressed their willingness to develop the law 
at the administrative level. For example, before the House Com- 
mittee on Ways and Means in 1972, Assistant Secretary of the Trea- 
sury for Tax Policy Edwin S. Cohen stated: “We have tried to 
avoid interpreting the word 'charitable' in a fixed, immutable 
fashion. As the courts have done in many nontax settings, we have 
tried to give it a meaning that changes and expands as the needs 
of society change and expand. "195 Similar sentiments have been 
expressed in the U.K. by the Chief Charity Commissions .!96 
Although there have been no public statements, it is clear that 
Revenue Canada, following the legal principles adopted by the 
courts is constantly registering organizations as charitable even 
though there is no specific case holding the purpose to be chari- 


table and indeed it might not previously have been accepted as 
charitable. 


(b) Predictability 


In most areas, the predictability of the applicable law is 
important. Is it important in this area, and, if so, should the 
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concept of charity be codified because the common law definition 
leads to unpredictability? 


Although certainty of application is an important attribute 
of the definition of charity, it can be argued that certainty is 
not as important in this area of the law as it is in many others. 
Individuals do not have to rely upon the definition of charity 
before engaging in conduct which might be detrimental to them if 
their reliance is unfounded. People wishing to register a charity 
normally apply to Revenue Canada before they make any serious 
commitments. If Revenue Canada, or later the courts, finds that 
their purposes are not charitable they have likely not incurred 
great expenses or altered their behavior to their detriment. Of 
course, this is not to say that certainty is unimportant in this 
area. It serves many purposes, as explained below. However, it 


is not an overriding concern as it is in other areas of law such 
as commercial and consumer law. 


It seems clear that to the extent that the concept of charity 
now employed by the courts is uncertain, it is uncertain only in a 
small number of borderline cases. The concept of charity has a 
well-understood core meaning. Intuitively this seems obvious. 
This judgment is confirmed by the fact that in the great majority 
of cases in which Revenue Canada refuses to register a charity it 
is not the meaning of the concept of charity that is at issue, but 
instead its application to the particular facts. 


It must also be clear that so long as the definition of 
charity is left open-ended so that it can evolve with changing 
social needs and values there will be a margin of uncertainty. 
Indeed to this extent, the need for a flexible concept is incon- 


sistent with the perceived need for one that is certain of appli- 
cation. 


Given the above facts, the question, is, will a statutory 
definition lead to more certainty than the common law concept of 
charity but at the same time preserve its flexibility. Will it 
reduce the relatively small number of doubtful borderline cases? 


The common law methodology of applying general principles 
by analogy to previous cases provides a degree of certainty since 
in determining whether a purpose is charitable judges can rely 
upon previously decided decisions. To provide greater certainty 
presumably the legislative definition would have to be highly 
detailed. If the legislation only repeated the general principles 
underlying the common law, no greater certainty would be provi- 
ded. The courts would have to begin by arguing deductively from 
these principles. Deductive reasoning from general principles 
cannot provide much certainty at the level of decision in actual 
cases. It is precisely here that the method of analogy and prece- 
dent must be used to resolve doubtful cases if certainty is to be 
achieved. 


A concern expressed by some commentators is that if a statu- 
tory definition is enacted the effect of it might be to render all 
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existing cases of little precedential value. This, they argue, 
would lead to a period of great uncertainty, particularly if the 
legislation was drafted in general language. For example, if 
concepts such as “beneficial to the community” were used in the 
legislation without detailed elaboration there would be a large 
area of indeterminancy. It is the common law built up by the slow 
accretion of precedents that has supplied determinacy to this area 
of law. There are countless cases on the degree and nature of the 
public benefit required for a purpose to qualify as charitable and 
they constitute an elaborate and relatively stable body of juris- 
prudence. The Nathan Committee made this point when it noted, 
",e.- the law must continue to be judge-made and that it is a com- 
plete delusion to suppose that to start with a clean slate would 
reduce the number of difficult cases or the volume of litigation. 
On the contrary, the elaborate and expensive process of buildigs 
up case law would, as it seems to us, start all over again.” 

Of course, this problem might be dealt with by codifying the defi- 
nition in a way that preserved the common law, but then perhaps 
little has been gained. 


(c) Accessibility 


It is sometimes suggested that the law relating to the defi- 
nition of charities, contained as it is in the facts and decisions 
of hundreds of cases, is inaccessible. Accessibility is an 
important interest in an area of the law such as this since non- 
legally trained persons should be able to determine the applica- 
tion of the law. 


Would a statutory statement of the present law increase its 
accessibility? It is doubtful if a statutory statement of the 
present law, cast in general terms would do so. Such a general 
statement would essentially simply restate the classification of 
charities found in the Pemsel case. That classification is well- 
known to everyone who works in the area of charity law, is con- 
tained in every textbook on the subject, and has been clearly 
Stated by Revenue Canada in "Registered Charities," Information 
Circular No. 80-10. In terms of accessibility, little would 
appear to be gained by restating it in the Income Tax Act. 


Accessibility might be improved if the holdings of the common 
law were generalized and restated; however, a statute is perhaps 
not the place for such detail. In the United States the Internal 
Revenue Service has somewhat elaborated on the definition of 
“charity” in their regulations. If accessibility of the common 
law cases on charity is a problem, presumably a similar kind of 
distillation of the law might be undertaken by Revenue Canada and 
published in an Interpretation Bulletin. 


(d) Need fora Unique Definition of Charity for Tax Purposes 


One of the reasons sometimes given for codifying a common law 
concept is so that it acquires a meaning unique to a paricular 
area of law. The concept or charity of charitable purposes is now 
used in a number of legal contexts. First in trust law if a trust 
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is charitable it does not have to satisfy all the normal legal 
conditions of a valid trust. In particular, a charitable trust 
will not be invalid, unlike other trusts, if it extends beyond the 
period allowed by the rule against perpetuities or if its terms 
are uncertain.19 The great majority of cases involving the 
definition of charity arise in the context of trust law. Most 
commonly, a testator will have bequeathed property ostensibly for 
a charitable purpose. The next-of-kin will challenge the will on 
the grounds that the trust established is not for a charitable 
purpose and therefore it is invalid, consequently they should 
receive the property as residual beneficiaries or under the law of 
intestate. In Canada, there are only five reported tax cases 
since 1917 dealing directly with the issue of whether a particular 


purpose is charitable, while the trust law cases are innumer- 
able.199 


A second legal context in which the definition of charity is 
significant relates to the government's role in supervising the 
administration of charities. The government - the Crown - as part 
of its prerogative power has always acted as the protector of 
charities. In England, at least since 1601, there has always been 
some form of administrative machinery for exercising a supervisory 
role over the administration of charities. Indeed, the continuing 
ferment over the role of charities in English society over the 
last 150 years has largely focussed on the nature of the statutory 
machinery for supervising charities. It culminated in the passing 
of the Charities Act, 1960.200 This Act gives the Charity 
Commissions broad powers over charities. In Canada the power to 
Supervise the administration of charities is under provincial 
jurisdiction.201 Most provinces have not passed any special 
legislation dealing with the supervision of charities. The common 
law role of the Crown is normally simply delegated by the 
Provincial Attorney-Generals to their respective Public 
Trustees.*92 In Ontario, however, the Charities Accounting Act*03 
does provide statutory authority for the exercise of a limited 
supervisory function over charities by the Public Trustee. In 
addition to the Charities Accounting Act, there are three other 
Acts in Ontario directed to charitable organizations and, there- 
fore, under which the definition of a charity might be signifi- 
cant. 


In addition to statutes specially directed at charities, most 
general legislative enactments often create exceptions or deal in 
some special way with charities. For example, a recent Saskatche- 
wan case involving the definition of charity arose out of an 
action brought by the Saskatchewan Human Rights Commission. The 
plaintiff in the action, the Co-operative College of Canada, 
contended that it was a charitable organization and therefore 
under their enabling statute the Saskatchewan Human Rights 


Commission could not proceed with a formal inquiry against 
them. 205 


Finally, in addition to the Income Tax Act, most taxing 
statutes provide exemptions for charities.206 Indeed, recently in 
tax cases involving the definition of charity it is more likely 
that an exemption under a municipal real property tax statute will 
be in issue than a provision of the Income Tax Statute.20/ 
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If the concept of charity were codified for purposes of the 
Income Tax Act the courts might well construe the definition at 
least slightly differently than they would if they were applying 
the concept as developed at common law. There are two views on 
whether this would be a positive development. 


On the one hand, it can be argued that since the legal conse- 
quences that follow from holding a purpose charitable for trust 
law purposes are different than the consequences that follow from 
holding the purpose charitable for income tax purposes it makes 
little sense that the same definition should apply in each area of 
the law. For example, in determining whether a purpose is “bene- 
ficial to the community" and therefore charitable, the decision- 
maker must make an assumption (usually implicit) about how benefi- 
cial the purpose must be before it will be held to be charitable: 
"beneficial to the community” is clearly a standard that admits of 
an almost infinite number of degrees. In trust law presumably the 
implicit degree of benefit that must be obtained is one that would 
justify permitting property to be devoted to the particular purpo- 
se in perpetuity. In tax law, on the other hand, the public bene- 
fit should be of such a degree that would justify granting a tax 
exemption to an organization having such a purpose and a tax de- 
duction to donors for their contributions to the organization.298 
In theory at least, because of the degree of public benefit it 
provides, a purpose might qualify as a charity for trust law but 
not tax law. 


A practical reason for applying a different definition of 
charity: invtrust) daw than “ini tax daw is ’thet not to’ doso’ tends’ to 
distort legal decision-making. In trust law cases where the vali- 
dity of a purported charitable testamentary trust is challenged by 
the next of kin the courts will generally wish to resolve doubtful 
cases in favor of the charity so that the obvious intentions of 
the testators are respected. However, they might be dissuaded 
from doing so because of the fiscal consequence of their deci- 
sion. If they do uphold the trust then, of course, purposes in 
which the state has very little interest will be granted tax con- 
cessions. Generally, to the extent one can generalize, in trust 
law cases judges tend to construe the definition of charity 
liberally, while in tax law cases they tend to construe it more 
restrictively.209 Separating these consequences of holding a 
trust charitable will give judges room to engage in more rational 
decision-making. The sense of this can be appreciated simply by 
observing that there is inevitably a tension when two quite dispa- 
rate consequences follow from one decision, of any kind. 


In 1956 Geoffrey Cross, then a legal academic, argued 
strongly that for these latter reasons a separate definition ought 
to be given to the concept of charity for trust and tax law pur- 
poses. 210 Fifteen years later, then a member of the House of 
Lords, he returned to this theme. In a leading case on the defi- 
nition of charity for trust law purposes in which the House of 
Lords held that an educational trust for employees of a particular 
employer was not charitable because it was not for a public pur- 
pose, Lord Cross explained that decisions upon which the court's 
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holding were based were “pretty obviously influenced by the con- 
sideration that if such trusts as were these in question were held 
valid they would enjoy an underserved fiscal immunity."211 Most 
legal commentators would agree with Lord Cross' observations. 
However, it is interesting to note that three Law Lords expressly 
disassociated themselves from them.243 For example, Lord 
MacDermott, with Lord Hodson, doubted "if these consequential 
privileges have much relevance to the primary question whether a 
given trust or purpose should be held charitable in law. "214 


Even though applying the same definition of charity in 
different areas of the law may distort decision-making, and in 
principle one can argue the definition of charity should be dif- 
ferent for trust and tax law purposes, the necessity of having a 
different definition in each area can be easily overstated. Pre- 
sumably, in the great majority of cases, even given that different 
consequences follow, a particular purpose even in principle would 
be held charitable or not both in trust and tax law. And the bor- 
derline cases are not likely to be significant. Furthermore, in 
trust law the purposes at issue are not often likely to involve 
generally recurrent factual patterns, and thus can easily be re- 
stricted to,theirs factsuy,Thateds! to say,:in‘ar'trust® lawicaset tia 
judgment is made that the disputed purposes are charitable and 
therefore the trust is not invalid because of the rule against 
perpetuities, although that particular trust will receive tax ad- 
vantages, in most instances the case will be able to be confirmed 
to its facts and thus not serve as general precedent for future 
cases. 


In favor of one definition of charity for trust and tax law 
purposes, it has been argued that it would be inconvenient to have 
a definition of charity for tax law purposes that was different 
than that used for all other purposes. Among other things, it 
might mean that an organization would have to have its status de- 
termined by a number of different tribunals. George Keeton, a 
leading commentator on the law of charity has gone so far as to 
assert, “It is desirable, if not essential, to preserve a single 
definition of charity, whether it is being considered from the 
standpoint of the general law, of rating law, or of taxation."215 


However, this argument for not having separate definitions 
can also be overstated. In some countries the concept of charity 
has acquired different meanings in various branches of the law. 216 
Furthermore, even under the present practice an organization might 
be accepted as charitable by one administrative agency for one 
purpose, but find its status denied by another. Finally, since 
only borderline cases will be affected the inconvenience is not 
likely to substantially effect the operation of the voluntary 
sector. 


The point of this section of the paper has been that in 
deciding whether to codify the concept of charity for tax purposes 
one should consider the extent to which such codification is like- 
ly to result in the concept having a different meaning in tax law 
than in other areas, and also consider whether this is a good or 
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bad thing. The discussion can perhaps be concluded by observing 
that the arguments one way or the other do not seem particularly 
compelling. 


A related matter should be mentioned here. The federal 
government has not passed any statute aimed specifically at super- 
vising the administration of charities. However, charitable orga- 
nizations may incorporate, like any other non-profit organiza- 
tions, as corporations without share capital under the Canada Cor- 
porations Act.21/ Under the present Canada Corporations Act all 
non-profit corporations are subject to the same rules, whether 
they are charitable or not. However, over the past five years the 
federal government has introduced into the House of Commons and 
Senate, on at least three different occasions, a Bill to pass “An 
Act respecting Canadian non-profit corporations."218 Mosterecent— 
ly such a bill, Bill C-110, was given first reading on April 16, 
1980.219 Unlike the present Canada Corporations Act, Part II, 
which deals with corporations without share capital, the proposed 
Act deals comprehensively with non-profit corporations. 


To achieve its purposes the proposed Act provides for two 
types of not-for-profit corporations: “charitable corporations” 
and “membership corporations."220 A “membership corporation” is 
defined as a corporation incorporated “for a non-pecuniary purpose 
or purposes primarily for the benefit of the membership.” Thus it 
includes social, fraternal or professional corporations formed 
primarily for a private non-pecuniary purpose.22! A “charitable 
corporation” is defined as a corporation incorporated “to carry on 
activities that are primarily for the benefit of the public.” 
Since by definition, the public has a greater legitimate concern 
with respect to "charitable corporations" than “membership corpo- 
rations,” generally the proposed legislation provides that “chari- 
table corporations” will be Bee gis to more regulatory supervision 
than "membership corporations.” 


If the proposed "Not-for-Profit Corporations Act” is passed 
then, as mentioned above, a charitable corporation for the purpose 
of the Act will be defined as a corporation incorporated "to carry 
on activities that are primarily for the benefit of the public.” 


This definition is considerably broader than the definition for 
tax purposes.223 


If a definition is enacted in the Income Tax Act some consid- 
eration should be given to any difficulties that may arise because 
of two slightly different definitions of charity in federal legis- 
lations» Of course, . therehisynothine illogical’ abowe+such. a’ posi— 
tion. The policy reasons for the concept of a “charitable corpo- 
ration” in corporation law are quite different than the policy 
reasons for such a concept in tax law. And even if a new statu- 
tory definition is not enacted in the Income Tax Act, but the 
not-for-profit corporations bill is passed, the definition for tax 
and corporation law purposes will presumably be different in any 
event. Perhaps to the extent there is any risk of confusion by 
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having two definitions, it was unfortunate that the term "“chari- 
table corporation” was used in the proposed corporations bill 
instead of, for example, “public purpose corporations."224 


B Reforming the Definition of Charity 


Whether the concept of charity should be codified is a 
question that is distinct from the question of whether it should 
be changed (even though many of those who phrase their argument in 
terms of codification appear to do so only because they wish to 
expand or restrict the definition). If the common law concept of 
charities does not embrace particular purposes that should be held 
charitable, or extends to purposes that should not be held chari- 
table, then of course some kind of statutory amendment is requi- 
red. However the statutory amendment could be very specific. For 
example, if the intention was to extend the tax concession to 
purposes not now held to be within the concept of charity, these 
purposes could be simply listed in the relevant paragraph of the 
Act, in the same way that, for example, registered Canadian ama- 
teur athletic associations were listed. 


To determine whether the common law concept covers all and 
only those activities that the government wishes to treat as 
charitable for tax purposes would require not only a clear articu- 
lation of the relevant principles but also a detailed examination 
of all those organizations that wish to register but are unable to 
because they have been held not to be charitable and all those now 
engaged in charitable purposes. Such an examination will not be 
undertaken in this paper because it would require a substantial 
amount of empirical research and because of the large political 
element of such an exercise. 


If the present law is expanded to embrace purposes not now 
covered there would likely be revenue consequences. However, the 
extent of these consequences would be difficult to predict. 

First, it would require an estimate of how many new organizations 
would register under the expanded definition and the amount of the 
contributions they would receive and how many existing registered 
organizations would broaden their activities and thereby increase 
the amount contributed to them. Second, it would require an esti- 
mate of how much of these contributions would be amounts that 
donors would have otherwise contributed to listing charities and 
how much would not have been so contributed or would not have been 
in some other way sheltered from tax. 


The efficiency of the tax deduction for charitable contribu- 
tions is open to question. That is to say, even if the tax deduc— 
tion for charitable contributions were repealed it is not clear 
that the pEeselie level of gifts to charities would decline signi- 
ficantly. 26 However, if a broad range of organizations are 
entitled to receive tax-deductible contributions, but others are 
not, it seems highly probable that those that cannot receive tax 
deductible contributions would have more difficulty raising 
funds. But, the point is, that if they become entitled to regis- 
ter it is also highly probable that instead of attracting only 
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funds that would otherwise not have been contributed to charities, 
they would attract a certain amount that would otherwise have been 
donated to existing charities. 


C Drafting a Definition of Charity 


If a definition of charity is to be drafted, aside from its 
substantive content, two fundamental questions of policy would 
have to be made. (1) How detailed the definition should be? 

(2) Which tribunal should adjudicate contexted cases? Both of 
these issues will be discussed briefly. Then to provide illustra- 
tions of the various forms that the drafting might take, proposed 
Statutory definitions and those enacted in other jurisdictions 
will be referred to. These statutory definitions are set out in 
various appendixes to this chapter. 


4 Detailed Rules or General Principles22/ 


If a definition of charity is to be enacted, from the point 
of view of formulating the definition, one of the most important 
decisions to be made will be whether to draft the definition in 
general or in specific terms. At one extreme the definition might 
simply provide, for example, that all purposes “beneficial to the 
community" are charitable. At the other extreme the definition 
might be comprised of a detailed listing of specific types of 
purposes that will be held to be charitable, or perhaps going so 
far as to list the qualifying organizations. In choosing a 
definition anywhere along this specificity - generality continuum 


the costs and benefits of a general or more specific definition 
have to be evaluated. 


The most important benefit of a precise definition is that it 
increases certainty in applying the law. It was suggested above 
that since individuals do not likely order their affairs on the 
basis of the legal definition of charity, certainty is not an 
overridding concern in this area. However, this attribute of a 
Statutory enactment is not unimportant even here. Certainty of 
application would: reduce the expense incurred by organizations 
in organizing around and disputing doubtful charitable purposes; 
reduce the general public's need to rely upon expert advice to 
advise on compliance with the law; reduce the arbitrariness of 
decisions made by Revenue Canada and the courts; and, reduce Reve- 
nue Canada's costs of enforcement. 


But, although detailed statutory rules increase the certainty 
of the law they do have a number of costs. One such cost is 
simply the time and resources consumed in attempting to formulate 
rules at the legislative level. Particularly, if the subject- 
Matter of the rules effect the interests of a number of different 
government departments, and there is likely to be considerable 
interest group activity, formulating detail rules at the legisla- 
tive level can be a time-consuming and expensive process. Another 
cost of detailed statutory rules is that they can never perfectly 
implement the broad principles underlying them. Invariably, indi- 
vidual cases will arise which are within the principle but not the 
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detailed «rules or that are able to fit within the detailed rules 
but to which the underlying principle would not apply. This 
problem of over- and under-inclusiveness is a cost that normally 
must be born to achieve certainty of application. A final cost of 
detailed rules is that they generally cannot accommodate change. 
Thus, if the concept of charity evolves over time fairly rapidly 
as new social needs arise or values change, the guidelines may 
become obsolete. 


In some cases these last two costs of detailed rules can be 
reduced by the use of drafting techniques, such as backing up the 
detailed rules with an overriding principle or stating the general 
principles and then using detailed guidelines or specific rules as 
illustrations, or general or normal applications of the principle. 


The above analysis was framed as if the choice was between a 
general or detailed definition of charity. However, since 
detailed rules will have to be formulated or deducted from the 
general principles in resolving particular cases, the choice may 
be more accurately phrased as a choice between which agency of 
government should be given responsibility for formulating the 
detailed rules - Parliament, the Executive, or Revenue Canada and 
the Courts. 


If Parliament is deemed to be the most appropriate body to 
formulate the detailed rules then of course the detailed rules 
must be contained in a statutory enactment. If such detailed 
rules should be formulated by the executive then Parliament should 
simply enact a general principle and delegate the authority to the 
Minister of Finance to prescribe regulations defining charitable 
purposes. If, finally, Revenue Canada and the Courts are deemed 
to be the appropriate body to formulate detailed rules, then Par- 
liament should simply enact a general principle and leave its 
interpretation to the Courts. In this event, since so few cases 
reach the Court, realistically it will be Revenue Canada by ruling 
on individual applications, subject to sporadic review by the 
Courts, that will in effect formulate the detailed rules. Of 
course, Revenue Canada might from time-to-time give some coherence 
to this body of rulings and jurisprudence by issuing an Inter- 
pretation Bulletin in which it sets out its general practice and 
interpretation of the law. 


Deciding which decision-making authority should formulate the 
detailed rules involves a consideration of a number of factors. 


The advantage of having the detailed rules enacted as legis- 
lation is that Parliament retains control over them. This is 
particularly important where the general principle is relatively 
open-ended - such as the principle of “purposes beneficial to the 
community” in defining charity - and the formulation of detailed 
rules requires important political judgments. On the other hand 
enacting detailed rules in legislation can be time-consuming and 
relatively inefficient, particularly if the legislation is complex 
and a number of government departments and interest groups are 
involved. Furthermore, if the law is likely to require constant 


Se 


changing, since Parliament's attention to problem is invariably 
sporadic it will generally be inappropriate for it to formulate 
the details. 


Enacting a broad standard in legislation and delegating 
regulation-making authority is often a convenient technique of 
rule-making. The case for such delegation is strongest where the 
rule-making is very detailed and requires specialized knowledge. 
This is of course, the traditional justification for the transfer 
of subordinate legislative authority to administrative agencies. 
If such rule-making authority is delegated in the Income Tax Act, 
the Department of Finance will be primarily responsible for draft- 
ing the rules. 


Finally, if a broad standard is enacted but no authority to 
prescribed regulations given to the Department of Finance then 
the courts will have the authority to ultimately determine the 
detailed rules. However, since Revenue Canada makes the initial 
determination of whether to register an organization as charita- 
ble, and few cases are appealed to the courts, Revenue Canada will 
effectively provide the necessary elaboration of the general stan- 
dard. Revenue Canada might do this simply by adjudicating indivi- 
dual cases and eventually establishing a practice that becomes 
known among those who normally deal with it or it might issue an 
Interpretation Bulletin in which it rationalizes the law and 
states its practice. .The advantage of delegating, in effect, 
rules-making power to the courts is that the precedential value of 
existing case law can be retained. In addition, the courts can 
apply the underlying principles to new social needs as they arise. 


An important disadvantage of delegation to the courts is that 
decisions in individual cases might be made without a systematic 
hearing of the evidence as to the potential benefits of a parti- 
cular purpose, and also since individual cases will establish 
principles that will be followed in future cases, all interested 
parties will not be heard. An important advantage of delegating 
rule-making authority to the Department of Finance is that notice 
can be given to all interested persons when new regulations are 
issued and all comments can be received and considered. 


Pa Courts or a Specialized Tribunal 


No matter how detailed a statutory definition or no matter 
how profuse the decisions in individually adjudicated cases, there 
will continue to be gaps and ambiguities in the definition of 
charity. In the discussion above it was assumed that ultimately 
it would be the courts that fill these gaps or resolve these ambi- 
guities in individual cases. However, it is not necessary, or 
perhaps even desirable, that the courts act as the ultimate 
arbiters in deciding what purposes are charitable. An administra- 
tive tribunal whose members were appointed by the federal govern- 
ment could act as final adjudicator. The exact form of this 
tribunal and kinds of persons appointed to it could vary consider- 
ably. The details of its possible procedures and potential 
members will not be discussed here. In outlining some of the 
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considerations that should be taken into account in deciding 
whether the courts or a specialized tribunal should ultimately 
determine whether a purpose is charitable it will be assumed that 
the administrative tribunal would have members who have or would 


develop some expertise in the functions and administration of the 
voluntary sector. 


Numerous commentators have suggested that a specialized 
tribunal should be appointed to determine the issue of whether 
particular purposes are charitable for tax purposes; however, most 
who raise the issue are equivocal.228 Nightengale, for example, 
appears to favor leaving the question of what is a charity to a 
specialized tribunal, but he goes on to express caution: 


It would be foolish to underestimate the 
difficulties a tribunal would face, however 
informed it members, and however representa- 
tive of donors, recipients, and the social 
services. It would still have to interpret 
"purposes beneficial to the community' or 
something of the sort. How far would, and 
should, it favor (say) pressure-groups 
catering for minorities are not yet well- 
established? 


George Keeton, the leading English commentator on the law of 
charities, developed over a number of years reservations about 
sending the issue to a specialized tribunal. In the first edition 
of his book The Modern Law of Charities he appeared to favor the 
appointment of a specialized tribunal. He concluded: 


It is a matter for serious consideration 
whether the jurisdiction to decide what is, 
and what is not a charity should be removed 
from the ordinary courts completely, and given 
to a special administrative tribunal, which 
will act upon a definition drafted in broad 


terms, and embodied in an Act of Parlia- 
ate 280 


However, nine years later, when he co-authored the second edition 
of his book with L.A. Sheridan, he expressed the reservation that 
"it cannot be taken as demonstrated that, faced with identical 
legislation, administrative tribunals interpret it more closely in 
line with the policy of Parliament than do the courts. "231 


Whether a court or a specialized tribunal should ultimately 
adjudicate the question of whether a particular purpose is- chari- 
table should be resolved by a consideration of the following 
factors: 


i Whether the method of reasoning adopted by, and the institu- 
tional characteristics of, the courts are well-suited to resolving 
the kind of questions raised in the adjudication of cases 
involving the definition of charity. 
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The courts are well-suited to resolving disputes by analogi- 
cal reasoning and where all the relevant facts and considerations 
of policy are likely to be presented by the parties appearing 
before it. Where the resolutions of the issues presented is 
likely to require expertise or specialization or is likely to re- 
quire the investigation of broad societal facts the courts are a 
less well-suited forun. 


If an open-ended definition of charitable purposes is provi- 
ded, such. as “purposes beneficial to the community,” the adjudica- 
ting tribunal could be called upon to make difficult findings 
about broad societal facts. For example, a commentator on a 
Canadian case holding that community centres were not “charitable” 
stated that in deciding whether community centres are charitable. 


We need to know more of the nature and func- 
tion of community centres in Canada, the role 
of public funds and private gifts in their 
creation and support, the significance of 
community self-help in different kinds of 
communities, and the overall claims that 
community centres might legitimately make to 
rele foedindeat ly eand Sk: from the 
various forms of taxation. 


These kinds of questions could be asked about virtually all pur- 
ported charitable purposes in determining whether they were “bene- 
ficial to the community” and thus should receive a tax conces-— 
sion. Clearly courts are inappropriate forums for making findings 
on broad societal facts such as these.233 The determination of 
the importance of current social needs also involves value judg- 
ments. Clearly judges are not experts in determining current 
welfare needs nor are they trained social policy-makers. 


Also, it might be argued that because of the large public 
interest involved in individual adjudications of what is a chari- 
ty, the determination should be made by specialists. They would 


be able to perceive the implication of individual cases in a wider 
context than judges could. 


On the other hand, the great majority of cases in which the 
definition of charity is disputed likely do not involve a critical 
and in-depth examination of current social welfare needs. Most 
cases involve purely factual type questions such as whether there 
is too large an element of self-interest present in the organiza- 
tion's purposes to qualify it as a charity. These are the kind of 
questions that judges are skilled at dealing with and that the 
rules of court procedure are designed to accommodate. Even when a 
question of whether a particular purpose is “beneficial to the 
community” arises the situation is very seldom likely to be so 
novel that analogical reasoning and informed intuition will not be 


as likely to lead to a correct answer as a full-scale investiga- 
tion of current social welfare needs.234 


) 
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ae Whether prevailing political doctrine should be considered in 
the detailed rule-making. 


The courts tend to be more insulated from prevailing politi- 
cal doctrine than administrative tribunals. 23° Judges are, for 
example, appointed for life and thus do not need to be concerned 
about the favor of dominant politicians. 


Arguably the definition of charity should be as free from the 
political pressure and prevailing political ideologies as possi- 
ble. If the decision is subject to too much political pressure, 
or if the test of social utility is defined by prevailing 
political beliefs, then much of the traditional justifications for 
the voluntary sector - to act as a countervailing force to the 
state and an independent center for pioneering social activity - 
is undermined. 


On the other hand it has been argued that the definition of 
charity is so inherently political that its political nature ought 
to be made explicit. An English commentator has suggested that: 


the only solution is to recognize that it (the 
definition of charity) is an area which is 
predominantly public administration, not pri- 
vate law, and that since in any society we can 
peaceably predict, the state will be inter- 
vening in a way scarce dreamt of when its 
ground rules were laid down, it cannot avoid 
political controversy. We should give serious 
consideration to taking it away not just from 
the chancery, but from judges altogether and, 
further, removing the control of judge-made 
precedents. We should recognize the dominance 
ofwits social and..political content’ by en- 
trusting it to a body directed to take these 
factors into account, and so destroy its pre- 
sent characterization as a private inter 
partes affair. It would not at this time per- 
haps even be unacceptable to vest control in a 
politically appointed body, answerable to po- 
litical masters and changing with the fortunes 
at Westminster. 


3 Whether judges are likely to be sympathetic to the broad 
social purpose to be achieved. 


Judges, because of the selection process or through training 
as lawyers, tend to acquire a peculiar set of political and other 
biases. The justification given for referring a number of issues 
to administrative tribunals has been that judges as a group were 
not sufficiently sensitive to the declared policies of Parlia- 
ment. The question here is whether judges have revealed any sys- 
temic biases that should disqualify them from determining whether 
particular purposes are charitable. 
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4. Whether the pre-trial procedures and the trial-type hearing 
provided by the courts are necessary. 


Court procedures tend to be prolonged, technical and, because 
they generally involve the necessity of lawyers, expensive. The 
adjudication of some issues do not require this type of proce- 
dure).i, In-particular,,if idtgissunlikelyathatehistorreal facts 
relating to the parties will be an issue, or that a complex body 
of jurisprudence will require rationalization, a much simpler pro- 
cedure might be possible. 


Di, Whether the adjudicative body should have functions other 
than the adjudication of individual disputes. 


Judges adjudicate individual cases presented to them and then 
likely never return to the issue again. If it is desirable for 
the adjudicative body to be able to initiate action, to exercise 
continuous expert supervision, or to be able to formulate broad 
policies then the courts are clearly not a suitable tribunal. 


In addition to the above consideration, in deciding whether a 
court or a specialized tribunal should adjudicate the issue of 
whether particular purposes are charitable a number of considera- 
tions relating to the establishment of a tribunal should be con- 
sidered: who would be appointed and what procedures would be 
followed; whether it is practical to establish a tribunal to deal 
only with disputed cases related to the definition of charity, 
that is, would there be a sufficient number of cases and would the 
task be one that adjudicators could perform over an extended 
period of time; would the tribunal have to undertake other tasks 
in order to ensure the adjudicators acquired or retained a broad 
perspective in relation to their work; would the tribunal tend to 
become biased in favor of segments of the voluntary sector, or the 
voluntary sector generally; what jurisdictional issues would be 
raised by the appointment of a tribunal to deal with issues 
relating to charities; and how the administrative machinery might 
be established to ensure the correct balance of independence and 
political accountability. 


D Illustrations of Attempts at Codification 


It seems self-evident that a serious attempt to codify the 
definition of "a charity" for tax purposes would begin with a 
clear articulation of the reasons why the government wished to 
subsidize certain organizations by means of the matching grant 
system inherent in the tax deduction. Once these reasons were 
articulated a definition could be fashioned that would ensure 
their implementation. 


Most frequently, the tax deduction for contributions to 
charitable organizations is defended on the functional grounds 
that, although stated in a variety of ways involves a chain of 
reasoning that contains three factual premises.23/ 
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That charitable organizations are providing public goods 
and services that the government itself would otherwise 
have to provide. (But this does not tell us why chari- 


ties should provide these goods and not the government 
itself.) 


That encouraging charitable organizations instead of the 
government to provide these services promotes altruism, 
diversity and experimentation, and provides for the de- 
livery of these services in a way that is often less 
expensive, more responsive to local needs and more hu- 
mane than if the government itself had provided them. 
(But this does not tell us why the government should 
subsidize these activities indirectly by means of a tax 
deduction for contributors instead of in some other 
way.) 


That subsidizing charitable organization by means of a 

tax deduction promotes pluralism and ensures that there 
will be no government assessment or intervention, direct 
or indirect, in their activities, and such non-interven- 


tion is necessary if they are to achieve the objectives 
mentioned above. 


Even assuming that agreement could be reached on a series of 
premises, such as the above, justifying the tax deduction for con- 
tributions to charities, there are obvious difficulties with them 
attempting to deduce from them a definition of charity. Although 
a core meaning could probably be agreed upon, at the margins 
little or no agreement could likely be reached. Also it is un- 
likely that the core meaning would look very different than the 
meaning attached to the term in ordinary or present legal usage. 
Likely for these reasons, no one has attempted an exhaustive defi- 
nition for charity explicitly based upon the rationales for subsi- 
dization. Instead most drafters have been content to restate the 
common law definition in various degrees of detail. 


In Canada, where the concept of charity has been codified the 
categorization in Pemsel's case has simply been restated, 45) or 
example, in Ontario the Mortmain and Charitable Uses Act 
provides that, “The following shall be deemed to be charitable 
uses within the maining of this Act (a) the relief of poverty, (b) 
education, (c) the advancement of religion, and (d) any purpose 


beneficial to the community, not falling under the foregoing 
heads." 


However, in Canada the National Voluntary Organizations has 
proposed a statutory definition of charity, and in other jurisdic- 
tions various attempts have been made to codify the concept. 

These proposed or statutory definitions are set out in various 
appendices to this paper. Some of these definitions are simply an 
elaboration of the categories in Pemsel's case; for example, the 
definitions proposed by the National Voluntary Organizations 
(Appendix 1.), Brumgate, a legal scholar (Appendix 2), and the 
American Law Institute in their Restatement of the Law of Trust 
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(Appendix 3). Others are comprised of a detailed list of chari- 
table purposes, analogous to the preamble of the Statute of Uses, 
1601, but more detailed and updated; for example, the definitions 
proposed by the Report on Charity Law and Voluntary Organizations 
(Goodman Report) (Appendix 4), Keeton and Sheridan, legal scholars 
(Appendix 5), and the definition contained in the United States 
Internal Revenue Code, Regulations (Appendix 6). Finally, in 
Australia those organizations that qualify to receive tax deduc— 
tible contributions are specifically mentioned in the Australian 
Income Tax Assessment Act (Appendix 7). 
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FOOTNOTES 


All references in this paper to the Income Tax Act or simply 
the Act, are. to’ the Income, Tax, Act, R.S.C.. 1952,. c. 148, as 
amended by 1970-71-72, c. 63. unless otherwise noted. 


Para. 110(1)(a). All references in these footnotes to statu- 
tory divisions will be to enactments in the Income Tax Act, 
unless otherwise noted. 


The literature on this issue is voluminous. See most recent- 
ly, Berman and Waitzer, “Public Policy and the Tax Treatment 
of Philanthropy,” (1982-83) The Philanthropist (Winter) 2; 
Goodman, "Proposed changes in the Tax Credit System,” 
(1982-83) The Philanthropist (Winter) 13. 


All references in this paper to statutory divisions will be 
to enactments in the Income Tax Act, unless otherwise noted. 


For a discussion of these rules see Brown, "Tax Treatment of 
Charities,” 1 The Philanthropist (N° 2) 3 (1977-80); Brown 
and Dickson, "A Kaleidoscopic View of the Charity Amend- 
ments,” 2 The Philanthropist (N° 2) 14 ¢1977-80; Panel Dis- 
cussion, "Income Taxation of Charities - 1976 Amendments,” in 
Canadian Tax Foundation, Report of the Proceedings of the 


Twenty-Eighth Tax Conference (1976), p. 149. See also 


J.J. Coombs, Charities and Charitable Donations: An Evalua- 


tion of Canadian Tax Treatment (Don Mills, Ontario: CCH 


Canadian” Limited, 19/8) andwA.B.C. Drachey Canadian Tax 


Treatment of Charities and Charitable Donations, 2nd ed. 


(Toronto: Richard De Boo Limited, 1980). 


Department of Finance, Discussion Paper: The Tax Treatment 


of Charities Ottawa’, 1975). 


Henot G.. Debates, June 13. 19/71. p. 6895. 


See supra note 6. 


“National Advisory Council on Voluntary Action, People in 
Action (Ottawa: Supply and Services, 1978). 


For a description of their concerns, efforts and proposals 
see Morrison, “Redefining 'Charities'’ in the Income Tax Act,” 


(19827—53,)° The Philanthropist, (Winter) 10. 
See various speeches of the Minister. 
See Chapter II of this paper. 
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Para. 110(1)(a) provides that within limits, a taxpayer can 
deduct contributions made to the following organizations: 

(i) registered charities, (ii) registered Canadian amateur 
athletic associations, (iii) housing corporations resident in 
Canada and exempt from tax under this Part by paragraph 
149(1)(i), (iv) Canadian municipalities, (v) the United 
Nations or agencies thereof, (vi) universities outside Canada 
prescribed to be universities the student body of which ordi- 
narily includes students from Canada, and (vii) charitable 
organizations outside Canada to which Her Majesty in right of 
Canada has made a gift during the taxpayer's taxation year or 
the 12 months immediately preceding that taxation year. 


Most organizations applying for registration under the Income 


Tax Act are organizations incorporated under the special 


provisions in the relevant corporations act for the incor- 
poration of not-for-profit or non-share capital corpora- 
tions. See People in Action, supra note 10, pp. 216-22; 
D.W.M. Waters, Law of Trusts in Canada (Toronto: Carswell, 
1974), p. 420. Prior to 1972 there was apparently some doubt 
as to whether a trust could register as a charitable organi- 
zation under the Income Tax Act. However that doubt has been 
removed. See Waters, supra note 16, p. 447. 


Ssubparas 110(1)Ca) CL). 


Seesinipa, note 20-24. 


For a further discussion of their precise meanings see 
Waters, supra note 16, p. 420-21. 


Para. 149.1(1)(d). 
Subpara. 110(8)(c)(i)-. 
Para. 149.1(1)(b). 
Para. 149.1(1)(a). 


"Charitable purposes” are defined as including “the disburse- 
ment of funds to qualified donees," para. 149.1(1)(c). "Qua- 
lified donee" is defined to include registered charities, 
para.) 49). LG) Gh). 


The common law meaning of charitable activities is extended, 
in effect, in the Act by subsection 149.1(6) to make it clear 
that it includes carrying on a related business, providing 
funds (to a limited extent) to other registered charities, 
and providing funds to an associated registered charity. By 
virtue of subsection 149.1(10) it is also extended to include 
paying an amount out of capital to another registered chari- 
Cv 
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the lncomegWar. TaxiAct 19) ie faSuCeo. Vis gues g28. 


C.P. Plaxton and F.P. Varcoe, A Treatise on the Canadian 


ineonem trax, Act. (Toronto: .,Carswells Coy) 1921)3,cpe5ls 8+ 


The use of the term “institution” in the definition did, how- 
ever, have the effect of rendering the most common form of 
charitable organizations, charitable trust, taxable. Ina 
series of cases the courts held that a “charitable institu- 
tion" did not include a charitable trust. See M.N.R. v. 
Trusts and Guarantee Company (Bertwistle Trust) (1940) A.C. 
135. LD. baGe4O oO scr cay rande bUris Estates vy. MaNeRa/iG1950) 
Bkadeis, Kl9DO)o Cel «Cop S9DCr eC. )s. At was also. not clear 
that the term "charitable organization,” which was used when 
the section was amended in 1948, see infra note 30, included 
a charitable trust. See Waters, supra note 16, p. 447, n. 
27. In 1950 the Act was amended by the addition of a section 
that explicity exempted from tax charitable trusts that were 
used as foundations, e.g., grant-making charitable organiza- 
tions, and subjected them to certain pay-out requirements. 

In introducing the measure the Minister of Finance, the 
Honourable Mr. Abbott, stated that "in the past it is ques- 
tionable whether these organizations have been clearly entit- 
led to the exemption" and "there has been an opportunity for 
abuse in the case of these charitble foundations.” H. of C., 
Debates,. May 16, 1950,.9. 2618. Since 19/2sanuqtoreanization 
has been defined as including a trust. Para. 110(8)(c). 


Para.5/(1)Ce) of The 1948. Income Tax. Act, 11-12 Geo., IV., 

c. 51, provided for the exemption from tax of “an organiza- 
tion operated exclusively for charitable purposes or an agri- 
cultural organization, a board of trade or a chamber of 
commerce and no part of the income of which was payable to, 
or was otherwise available for the personal benefit of, any 
proprietor, member or shareholder thereof”. 


Subsec. 2(b) of Bill N° 310, to amend the Income War Tax Act, 
reproduced in H. of C., Debates, May 24,-1930, p. 2512. 


See H. of Cs, Debates, Mayy 24, 1930p.) 2510710% 
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The history of the development of the concept of charity is 
traced in detail in; G. Jones, History of the Law of Charity, 


1532-1827 (London: Cambridge University Press, 1969); 


WeK. Jordan, Philanthropy in England 1480-1660 (New-York: 
Russell Sage Foundation, 1959); D. Owen, English Philanthropy 


1660-1960 (Cambridge: Belknap Press, 1964). A shorter 
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summary can be found in M. Chesterman, Charities, Trusts and 
Social Welfare (London: Weidenfeld and Nicolson, 1979), 
chs. 2,5; G.W. Keeton and L.A. Sheridan, The Modern Law of 
Charities 2d ed. (Belfast, Northern Ireland Legal Quarterly, 
Inc., 1971) ch. 1; Report of the Committee on the Law and 
Practice relating to Charitable Trusts (Nathan Committee) 
Cmdsi 8707 (London: HMSO E952) pp. 15-16; Ba Whitaker, “ihe 


Foundations (Harmondsworth: Penguin Books), ch. 21. The 
following historical overview draws upon these sources. 


See G. Spence, The Equitable Jurisdiction of the Court of 
Chancery (Philadelphia: Tea and Blanchard, 1846), vol. I, 


pp. 585 f££% 


Statute*of -CHaritable Uses, 60 p 4s Eliza, ‘c.14) @ The ista— 
tute was apparently drafted by a committee of people includ- 
ing Francis Moore who shortly thereafter wrote extensively 
about its purposes. See Jones, “Francis Moore's Reading on 
the Statute of Uses,” (196/) Cambridge L.J. 224. For a sug- 
gestion that the preamble was largely copied from a passage 
of William Langland's The Vision of Piers the Plowman, writ- 
ten over 200 years earlier, see Moe, “The Vision of Piers 
Plowman and the Law of Foundations," 102 Proceedings of the 


American Philosophical Society 371 (1958). 


For a short description of the social and economic context of 


the Statute of Uses, 1601 see W.S. Holdsworth, A History of 
English Law (London: Methuen Co., 1924) Vol. 4, pp. 3072002. 


Seemint ray notess49 -ol. 

(BOS) Ae Vest 27 2 32 EB RO8947 “Ch. Ct). 

Ld. ye ath O20 O2eee Re at 945. 

(A805). ee Ves. 7009, 4003) 320 RR. G50e7007 EC ie 
Tds,wat, 40550924 Bars “at 658—59) 


Supra, note’ 42,. par 532 E.R. at’ 951. —To-anticipate a matter 
than will be discussed below, it is interesting to note that 
in arguing that charitable purposes could not be equated 
Simply with public benefit Romilly gave examples of a number 
of purposes that might be for the benefit of the public but 
which would clearly not be held charitable: 


There are various instances of liberality, 
that cannot be described as charity: the 
establishment of Cabinet of Natural History, 
Anatomical Exhibitions, Galleries of Pictures, 
to be ‘open. to the public? “legacy to’ the 
African Society, for acquiring information in 
the interior of Africa to contribute to raise 
the degraded state of society in that part of 
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the world; all these are instances of libe- 
rality?: -buttioe* charitys?* (Stipra*note °42, 


Today all these purposes would likely be held to be chari- 
table. 


Infra. note 60. 


Supra note a2; ps 541 "92 °EOR. tat 9954. 


See M. Chesterman, Charities, Trusts and Social Welfare 
(London: Weidenfeld and Nicolson, 1979), p. 55. 


See G. Jones, History of the Law of Charity. 1532-1827 
Condon? *Cambridge U.P>; 1969), p.. 109. 


kd? wipe Koboad 73 


Jones, supra note 50, p. 116-117. Lord Nothington's attitude 
is reflected in a statement in Att. Gen v. Tyndall ((1764) 
AEDs wl. oues 277 heRs 399. 340) (Che oD.) where bord Henley 
asserts that it “is indifferent to the donors in what species 
of charity they give their money: not service to the poor 
but vanity is their motive.” 


See generally D. Owen, English Philanthropy 1660-1960 
(Cambridge: Belknap Press, 1964), pp. 330-335; Chesterman, 


supra note 49, pp. 58-62; “Memorandum by the Board of Inland 
Revenue on the Subject of the Exemption from Income Tax 
Enjoyed by Charities,” in Sixth Installment of the Minutes of 
Evidence, Royal Commission on the Income Tax (London: HMSO, 
1920), Appendix No. 31. 
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But see Owen, supra note 53, p. 330: “We can only guess as to 


the motives that inspired Pitt to include in his Income Tax 


Act of 1799 a clause exempting charitable organizations, but 
it was a natural enough decision. To take a single example, 
grammar schools and free schools were carrying the entire 
burden of popular education and thus performed a public 
function of incontestable value. It would have been prepos- 
terous to tax the income of such quais-public agencies 
(footnote omitted)." 


The following exerpt from his Financial Statements of 1863 
summarizes his concerns, "if we have the right to give public 
money, we have no right to give it in the dark. We are bound 
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to give it with discrimination; bound to give it with super- 
vision; bound as a constitutional Parliament, if the Hospi- 
tals are to receive a grant, to bring them within some degree 


of control.” Quoted in D. Owen, supra note 53, p. 331. 


In his speech in Parliament, Gladstone noted that following 
his argument in his Financial Statement of 1863, he was 
struck "by the skillful manner in which the charitable army, 
so to call it, has been marshalled." Quoted in D. Owen, 
supra note 53, p. 332. 


(189))- A aCe O3T RCH Sie) 


(1888), 15 Sess, Cas. (4th Series) 682 (Ct. of Sess., lst 
DAievic 


(1888). 22 'Q.B.D+1926 sLornd Coleridge, C.J...sfelt bound aby. 
Bairds'. Trustees, id... The,other judge, whovheard the) tcasevin 
the Court of Appeal, Grantham, J., felt that the interpreta- 
tion of the statute in Bairds' Trustee was too narrow; 
however, he withdrew his decision because the court was 
equally divided. 


Supra note 61,.p. 568. 
Suprammote 6.15) 1p «i591 
Siipba mOCe (OL asp se. 005 


See supra note 42. 


Basically, the courts of virtually all commonwealth countries 
use the same methodology in determining whether a particular 
purpose is charitable. And in Canada the courts will fre- 
quently cite and rely upon decisions from other commonwealth 
countries, particularly of course decisions of the courts of 
the United Kingdom. The American courts also apply the 
common law definition of charity and their decisions are 
usually discussed under the same headings as decisions from 
commonwealth courts. However, American courts do not feel as 
bound as Canadian courts to refer to the categories set out 
in Pemsel's case or to the preamble to the Statute of Uses, 
1601. Therefore they are seldom cited by Canadian courts. 
However, the principles applied are basically the same. The 
leading discussions of the law are cited below for each major 
jurisdiction: 


Canada: Oosterhoff, A.H., Cases on the Law of Trusts 
(Toronto: Carswell, 1980) ch. 6; Smith, B.G., Introduction 
to the Canadian Law of Trusts (Toronto: Butterworths, 19/9), 
ch. 6; Waters, D.W.M., Law of Trusts in Canada (Toronto: 
Craswell,.1974) ,2.pp. 4460-515 fei Charitiess -eCOntariop) 

4 C.E.D. 3rd ed. (Toronto: Butterworths), title 24; “Chari- 
ties,’ (Western) 5 C.E.D. 3rd ed. (Toronto: Butterworths), 
Citrlers.. 
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England: Annual Charity Appeals Supplement of the Solici- 


tor's Journal; Annual Charities Review of the New Law 


Journal; Chesterman, M., Charities, Trusts and Social Welfare 
GLondonss.Weidenteld and, NicolsonyslO/9ip che os0:Clarky! J.B. 
Theobald on Wills, 14th ed. (London: Stevens and Sons, 
1982), ch. 35; Hanbury, H.G., and R.H. Maudsley, Modern 
Equity (London: Stevens and Sons, 1981), ch. 17; 

Hayton, D.J., Nathan and Marshall Cases and Commentary on 

the Law of Trusts, 6th ed. (London: Stevens and Sons, 1975), 
ch. 6; Keeton, G.W., and L.A. Sheridan, The Modern Law of 
Charities, 2nd ed. (Belfast: Northern Ireland Legal Quarterly 
Ines, 197l), “ch. Liss iKeeton, G.W., and Led. Sheridan, The Law 
of Trusts, 10th ed. (London: Professional Books Limited, 
1974), ch. 12; Keeton, G.W. and L.A. Sheridan, Digest of the 
English Law of Trusts (Milton: Professional Books Limited, 
1979), pp-, 2459 ff: Maudsley, R.H.., and E.Héy Burnyifrusts and 
Trustees: Cases and Materials (London: Butterworths, 1972), 
chs 10; McMullen, DH, S.G..Mauricesand Ds Be Parker, Tudor 
on Charities, 6th ed. (London: Sweet and Maxwell, 1967) 

ch. 1,2; Lord Nathan, The Charities Act, 1960 (London: 
Butterworths, 1962); Parker D.B., and A.R. Mellow, The Modern 
Law of Trusts, 3rd ed. (London: Sweet and Maxwell, 1975), 


pp- l/r ts Pettit..Psil.wakquityeandmethe Law! of6 Trusts, 
3rd\.ed.. ( Gondon: 4, Bubterworthss,. 19/4)4echsho;nedcearda, H., 
The Law and Practice Relating to Charities (London: 


Butterworths, 1974) cho. ls vRiddall, J.G., The Law of Trusts 
2nd ed. (London: Butterworths, 1982); ch. 5; 


Australia and New Zealand: Blacktop, B.J., Nevill's Concise 
Law of Trusts, Wills and Administration in New Zealand, 

7th ed. (Wellington: Butterworths, 1980), ch. 3; Fricke, G., 
and O.K. Strauss, The Law of Trusts in Victoria (Sydney: 
Butterworths, 1964), ch. 10; Meagher, R.P., and 

W.M.C. Gummow, Jacobs' Law of Trusts in Australia, 4th ed. 
(Sydney: Butterworths, 1977), ch. 10. 


United States: Bogert, G.G., and G.T. Bogert, The Law of 
Trusts and Trustees, rev. 2nd ed. (St. Paul, Minn.: West 
Pupiistier Co., Loy), ich.» 19%:.Bogert, G.Gs, <and @.T. Bogert, 
Handbook of the Law of Trusts, 5th ed. (St. Paul, Minn.: 
West Publishing Co.,.19/3),,ch..63;Seott,, AsWas )ThewLawiof 


-Trusts, 2nd ed. (Boston: Little, Brown and Company, 1956), 


vol. IV, ch. 113; Scott, A.W., Abridgment of the Law of Trusts 
(Boston: Little, Brown and Company, 1960), ch. ll. 


(19.6892 Ax Gon 138% 


Tdos) peal o4: 


United States (cont'd) 


id., p- 146 per Lord, Reid; p. 250 per Lord Upjohn; p. 155-56 
per Lord Wilberforce. 
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See, for example, Waters supra note 16, and Chesterman supra 
note 68. 


This issue is discussed in all the textbooks, but see in 
particular Atiyah, "Public Benefits in Charities,” 21 Modern 
Tax Review 138 (1958). 


See, most recently, Scottish Burial Reform and Cremation 
Society Ltd. v. Glasgow Corporation, (1968) A.C. 138. 


A quote will illustrate this: 


It is a commonplace that that statute, as its 
title implied, was directed not so much to the 
definition of charity as to the correction of 
abuses which had grown up in the administra- 
tion of certain trusts of a charitable natu- 
re. But from the beginning it was the prac— 
tice of the court to refer to the preamble of 
the statute in order to determine whether or 
not a purpose was charitable. The objects 
there enumerated and all other objects which 
by analogy “are deemed within its spirit and 
intendment™ and no other objects are in law 
charitable. 


Gilmour v.' Coats; (1949) ASC. 24265 °442-3° (H-L.)* per 


Lord Simonds. 


But perhaps one should not be too quick to judge. In the 
United States, although the regulations to the Internal Re- 


venue Code defining charity do not explicitly embrace "relief 


or redemption of Prisoners or Captives ...," which was men- 
tioned in the preamble, they were construed to allow a deduc~ 
tion of gifts to ransom the Bay of Pigs prisoners. See 
Bittker and Rahdert, "The Exemption of Non-profit Organiza- 
tions from Federal Income Taxation,” 85 Yale Law Journal 299, 
SS ivan. Mode (L976). 


Of course once the courts adopted the preamble in defining 
the meaning of charities, the fact that the statute was re- 


pealed, legally, should be of little consequence. 


As Lord Reid noted in Scottish Burial Reform and Cremation 


Society Ltd. v. Glasgow Corporation, supra note /5, p. 147; 


this gradual extension (by analogy to the 
preamble) has preceded so far that there are 
few modern reported cases where a bequest or 
donation was made or an institution was being 
carried on for a clearly specified object 
which was for the benefit of the public at 
large and not of individuals, and yet the 
object was held not to be within the spirit 
and intendment of the Statute of Elizabeth I. 
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Counsel in the present case were invited to 
search for any case in which an object was 
held to be for the public benefit but yet not 
to be within that spirit and intendment. But 
no such case could be found. 


Supra) moGeo. 
Supra,y:mote 75, *p.) "156. 
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See “Appendix 8.” 


See generally, in particular, Chesterman, Supra 68, pp. 174- 
19 


Morrison, “Redefining 'Charities' in the Income Tax Act," 
(1982-83) The Philanthropist (Winter) 10. See generally 
Benthan, “Charity Law and Legislation: Recent Development,” 
157 Current Legal. Problems ,91595160" (1962') ‘(".. va erigid 
adherence to prior precedents has in many cases led to a 
tangle of anomalies."); Fridman, "Charities and Public 

Benet ity 3h .Canadianthar Revilew 937 ,)-590 8(1953). C..2ethe 
criterion of distinction (between charitable and non- 
charitable purposes) is not easy to find. These cases may be 
hallowed, but they are anomalous and illogical” (footnote 
omitted)); Bentwich, "The Wilderness of Legal Charity,” 49 
Law Quarterly Review 520, 526 (1933) ("The clearest and 
simplest remedy for this evil of litigation about charity 
--- would be for Parliament to enact a modern definition or 
classification of charities on some broad lines. We cannot 
expect judicial interpretation to unravel the judicial knots 
-e-)3 and Brady, “The Law of Charity and Judicial Respon- 
Siveness to Changing Social Need,” 27 Northern Ireland Legal 
Quarterly 198 (1976). 


G.W. Keeton, The Modern Law of Charities (London: Sir Issac 


Pitman & Sons Ltd., 1962), VII. ‘In the second edition of 
this work, which Keeton co-authorized with L.A. Sheridan, 
although this observation is not repeated in the preface, the 
authors note, “we are as far away as ever from any satisfac- 
tory definition of a charitable purpose.” (Belfast: Northern 
Ireland Legal Quarterly Inc., 1971). 


Incorporated Council of Law Reporting for England and Wales 
VewANs—Cls eCLO7 Ty owen et o00, 004" ( Ch. “DS ). See “also 


Re Tetley "(h923)) 4) Ch. 528:) 266 °CG2A-) ; per “Lord Sterndale 
M.R. ("I, at any rate, am unable to find any principle which 
will guide us easily, and safely, through the tangle of cases 
as. to what ‘is “and what “is not ‘a°charitable sift. If it@is 
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possible I hope sincerely that at some time or other a prin- 
ciple will be laid down. The whole subject is in an artifi- 
cial atmosphere altogether.” ); Trustees of the Londonderry 


Presbyterian Church House v. Commissioners of Inland Revenue, 
(i946) Note 178, 187-884( CoA.) pereAndmews HibaGs dee” che 
authorities, whose number is legion, upon whether particular 
trusts fall within or without Lord Macnaughten's fourth 
category battle all efforts on my part to reconcile with one 
another ...- Judicial minds have operated not always consis-— 
tently on facts admittedly different; and the result can only 
be described as in a measure chaotic.”"); Re Howley's Estate, 
(1940) I.R. 109, 114, per Gavan Duffy J. ("Charity is in law 
an artifical conception, which during some 300 years, under 
the guidance of pedantic technicians, seems to have strayed 
rather far from the intelligent realm of plain common 
sense." ). 


G.W. Keeton and L.A. Sheridan, The Comparative Law of Trusts 


in the Commonwealth and the Irish Republic (London: 
Barry Rose, 1976), pp. 334-35 (footnote omitted). 


Report of the Royal Commission on The Income Tax (Colwyn Com- 
mission) Cmd. 615 (London: HMSO, 1920). See generally on 


the work of the Commission, B.E.V. Sabine, A History of 
Income Tax (London: Allen and Unwin, 1966), ch. x. 


"Memorandum by the Board of Inland Revenue on the Subject of 
the exemption from Income Tax Enjoyed by Charities,” supra 
mote 55, para. 12. 


Id., para. 15. 


(If the definition of charity is restricted 
demands) would no doubt be put forward in some 
cases for a state subvention or an increased 
state subvention; even so, relief from Income 
Tax is, apart from other considerations, not a 
scientific method of giving state support to 
any object and if in any of the cases affected 
the state should see fit to make a direct 
contribution in lieu of the present Income Tax 
exemption, it would be open to the state to 
make this contribution dependent on the proper 
administration of the institution concerned, 
and to take such steps as might be necessary 
to see: 


(a) that the state's contribution is economi- 
cally and effectively expended; and 


(b) that the relief afforded is neither 
inadequate nor excessive. 
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Supra note 90, paras. 305-09. 
Supra note 90, 307. 


Supra note 90, 306. 


Income Tax Codification Committee, Report: Volume I; Report 
and Appendices, Cmd. 5131 (London: HMSO, 1936). 
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Report of the Committee on the Law and Practice Relating to 
Charitable Trusts (Nathan Committee) Cmd. 8710 (London: 
HMSO, 1952). See generally, Owen, supra note 53, ch. 21: 
Keeton, “The Nathan Report and Charities,” in G.W. Keeton, 


Social Change in the Law of Trusts (London: Issac Pitman, 
1958 i pe 960% 


W.H. Beveridge, Voluntary Action: A Report on Methods of 
Social Advance (London: Allen and Unwin, 1949). 


See Brunyate, "The Legal Definition of Charity,” 61 Law 
Quarterly Review 268 (1945) and Keeton "The Charity Muddle,” 
2 Current Legal Problems 86 (1949). Perhaps the most noto- 
rious case involved the estate of Caleb Diplock who had left 
his fortune "for such charitable or benevolent object or 
objects" as his trustees should select. The Court of Appeal 
held that “charitable” and “benevolent” were not synonymous, 
and that since “benevolent” was broader then "charitable" the 
trust was not exclusively for charitable purposes and there- 
fore void for uncertainty Re Diplock (1941) Ch. 253 (C.A.). 


Supra note 101, p. 1. 
Supra note 101, ch. 3. 
Supra note 101, para. 137. 
Supra note 101, para. 127. 


Suprasnoter LOly para. 137. 


The Report seems to suggest that after consideration the lay 
witnesses also agreed with this view. See Supra note 101, 
para. 132. Ten years later in a book on The Charities Act, 
1960, which implemented many of the recommendations of the 
Nathan Committee, Lord Nathan expressed the Committee's con- 
clusion in this way: 


Though certain cases decided in the years 
immediately preceding the setting up of the 
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Committee had given rise to some apprehension 
and uncertainties, the Committee considered 
that the courts had in fact succeeded in keep- 
ing the scope of charity in step with social 
change and that there was no case for an 
alteration in the content of the legal meaning 
of charity, nor for attempting a new 
definition of it by enumeration of valid 
Oopjects, "as, "in therr view, tlexibility —"the 
possibility of further growth - was to be 
preferred to certainty and clarity. 


H.L. Nathan, The Charities Act, 1960, (London: 
but Cerworthss’ TIGL )s “pero or re is FinLeresctine 
to note that in the text of the Report the 
Committee had been equivocal about the need 
for a definition. For example, in para. 140, 
the Committee asserted "We consider a 
rewording ofthe "definition" of charity is 
needed." This concern seems to have been 
forgotten in their recommendations. 


110. uprarnete VOL Sopara’ 132% 
Lil. Supeesnote, LOL para. 140% 
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113. Supra note 101, para. 128 ("... we heard no suggestion that 
the content of the term 'charity,' as at present laid down in 
the large volume of case law on the Preamble, is either too 
wide or too narrow.’ ). 


114. Government Policy on Charitable Trust in England and Wales, 
Cmds,) 9538 (Gondon:!” HMSO 1955')< 


itis Liege Paka. oo 


116. Royal Commission on the Taxation of Profits and Income: 
Final Report, Cmd. 9474 (London: HMSO, 1955), para. 165-175. 
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128.8 and 9 Eliz.) 1960 ,' cw 582: 9See generally*D.’ Owen, English 
Philanthropy 1660 - 1960 (Cambridge: Belknap Press, 1964), 
Che p2iseMarshall,. The).CharitiespAect 11960") 24° Modern Law 
Review 444 (1961); Lord Nathan, Nathan on the Charities Act, 
1960 (London: Butterworths, 1962), and Maurice, “The 
Charitaes. act, 2960;94254.Convs) (NWS Op s90MGl 960) s) reprinted 
in S.G. Maurice, The Charities Act, 1960 (London: Sweet & 
Maxwell, 1961))% 


129. See, in particular, the statement of the Home Secretary, 
Hansardsm(Comians) . vol. 622. April 28.1960. tcols.4bl-12. 


130. See supra note 114. 


131. When first passed there was some question as to the precise 
effect that a number of provisions in the Act might indirect— 
ly have on the definition of charities. See Marshall, supra 
note 128, p. 444 £f; and Maurice, supra note 128 p..391 ff. 
However, it soon became clear that the common law definition 
was to continue unaltered. 


132. He moved to insert as a new Clause 1: 
Definition of "charitable purpose” 


"For the purposes of this Act a charitable 
purpose is either - 


(i) one which exists for: 


(a) the advancement of religion; or 


(b) the advancement of education, learn- 
ing, science or research; or 


(c) the relief of poverty; or 


(d) the promotion and advancement of 
social welfare, including public 
recreation and sport. 


(ii) one which otherwise than in paragraph (i) 
of this section benefits the public 
generally, whether with or without 
reference to or limitation within a 
locality, or within some group or section 
of the community. 
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Provided that where the beneficiaries of a 
trust for any of the objects specified in 
paragraphs (i) and (ii) of this section are 
identified by the tie of blood relationship 
the trust will not be one for a charitable 
purpose; and where the beneficiaries of a 
trust for any of the objects specified in 
paragraphs (Gi). and, Gii) of this section are 
identified by some contractural or similar 
bond fea: -contimuingvcharacter, whether tas 
members of an association or as employees of a 
limited company or other similar organization, 
the trust will be one for a charitable pur- 
pose; and provided further that the promotion 
of public recreation and sport shall not be 
for a charitable purpose unless it is for the 
benefit of persons who participate in it with- 
out financial remuneration.” 


Hansard /((Londs).e, wol.. 222 March. 21 el lOU mE COl wm. 


Hansard (Lords))ovol. 222 March 21511960, Mcol.2/2) Hesvavesa 
lengthy explanationsof jis? bill.” Id: , "cols. 7-9. 
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Hansacds (Commons), vol. 622, April 25, 1960. col. 4136. 


See, for example, Hansards (Commons), vol. 622, April 28, 
1960, cols 4443 54482-83. 


See, for example, Hansards (Lords), vol. 222, March 21, 1960, 
COS elo? ore 


Ld sop 60 ts Oe 
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bee, Lor example, Maurice, —suprannOte 125 nepen ole Gelhnero was 
pressure on the government to include a definition in the Act 
but, wisely, it was resisted. When the Bill was in committee 
in the Lords, the Lord Chancellor pointed out it was impossi- 
ble to devise a statutory definition of charity without al- 

tering the law, and the serious consequences which any alter- 


ation of the law in this respect would have." (footnotes 
omitted)). 


(HMSO: 1975). See generally Sheridan, "Waiting for Goodman” 
5 Anglo-American Law Review 153 (1976) ("As one would expect 
from a committee of politicians, the report is a mixture of 

naivete, suspicion, good intentions, silliness, sound common 
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sense, straight speaking, bad grammar, caution, and dogma."); 
Partington, "Review: 10th Report from the Expenditure Com- 
mittee, 1974-75: Charity Commissioner and Their Accountabi- 
lity,” 39 Modern Law Review 77 (1976). 


The Expenditure Committee, Tenth Report: The Charity Commis— 


stoners wand theiz Accountability 1974-75 HMSO, 1975); 


para. 24. 


This is a widely shared view, see Sheridan and Partington, 


Supra note 143. 
Supra note’ 144, para. 26. 


Supra note 144, para. 32. 


Supra note 144, para. 34. The recommendation goes on to pro- 
vide that "in the case of those charities formerly admitted 
under one of the other heads, namely, the relief of poverty, 
the advancement of education and the advancement of religion, 
they should continue to qualify only if they also satisfy the 
main criterion. We do not believe such a change would affect 
the great majority of charities in any way; but we do believe 
it would act as a check to abuse at the fringe.” 


See Sheridan, supra note 143. 


Supra note 144, para. 44. For a further discussion of this 
recommendation see chapter 2 of this paper. 


- Supra note 144, para. 50. 


Supra note 144, paras. 53-62. 


»-Partington, “supra note 143, p. 83-84. 


- Charity Law and Voluntary Organizations (Goodman Report), 


prepared for the National Council of Social Services (London: 
Bedford Square Press, 19/6). 


For a brief description of the Council and its work see 
“Memorandum submitted by the National Council of Social Ser- 
vice,” in Minutes of Evidence Taken before the Expenditure 
Committee, wrebruaty 907 Sop. LOSsI7 


Id., p- 104-05. 


di. 


Charity Law and Voluntary Organizations (Goodman Report), 
prepared for the National Council of Social Services (London: 
Bedford Square Press, 1976). 
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, pe. (43) para’ 23% 


lds 6tps [4 See" para. 


Editorial, "Charity Law*Reform, ” 126 New Law Journal 1230, 
GEOG Jes 


o(Piet. (Pett ie; Equity “and ‘the Law of Trusts, 4th ed- (London: 


Betrerwortns 8/1979) S "peels 2% 


Cotterrell, "The Goodman Report and the Future of Charity 
Law," (1977) New Law Journal: Annual Charities Review 
CAD ri @26 >) (ps oe ator 


Id. 


"Memorandum submitted by the Chief Chancery Master," Minutes 


of Evidence Taken before the Expenditure Committee, March 10, 
LOTS. ps 73 17a =>. 


Incorporated Council of Law Reporting for England and Wales 
Wises tes (CLOL 1) to W elite Ret OLS 5 OOO. 


Charity Commissioners, Annual Report 1973, p. 5, para. 2. 


- Id., see also "Memorandum by the Charity Commissioners,” in 


Expenditure Committee, Charity Commission and Their Accounta— 
bility, Minutes of Evidence and Appendices, 1975 (London: 


HMSO, 1975), vol. 2, para. 40, where the Commissioner stated 
that a statutory definition is “in any case, unecessary (and) 
(a) modern list would look as antiquated as the list in 

the preamble to the Statute of Elizabeth." 


- Keeton, “Some Problems in the Reform of the Law of Chari- 


ties, 3 Current’ Legal ‘Problems *22 5923 "G1960)'% = "Seeralso 
Keeton, “The Charity Muddle,” 2 Current Legal Problems 86, 


(1949) ("I do not think there is any comfort to be gained 
from definitions in this branch of the law.") More recently, 


Professor Keeton, although still not’ convinced that a statu- 
tory definition would improve cecision-making in this area, 
has despaired at the courts ability to rationalize the “law. 


177. 


178. 
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Thus he has recommended that a special administrative tribu- 
nal be established to determine the question of what is a 
charity. Although he is even unusure of this solution, see 


intra note 2/7. 


See G.W. Keeton, Modern Law of Charities, (London: Issac 
Pitman & Sons Ltd., 1962) 44. See also Brunyate, "The Legal 
Definition of Charity,” 61 Law Quarterly Review 268, 284-85 
(1945) ("To re-define charity by statute on the lines of 
existing law would not be easy and might well confuse rather 
than clarify the law, for the essential difficulties con- 
nected with benefit to the public require more explanation 
and analysis than is convenient in an Act of Parliament."); 
Bentham, “Charity Law and Legislation: Recent Developments,” 
1D) Curgent, Lecal Problems, 159. 162.0 1962)4,.@...sulattle: com= 


fort is to be gained from definitions in this branch of the 
laws) 


Bittker and Rahdert, “The Exemption of Non-profit Organiza- 


tions from Federal Income Taxation," 85 Yale Law Journal 299, 
Ss ss 4 IRS VAL 


A.W. Scott, The Law of Trusts, 3d ed. (Boston: Little, Brown 
& Company, 1967); vol .c4, spara,.368,.p.462859-56.0K8 her tollow— 
ing comments by American Commentators are also typical: 


To attempt to codify this concept (charity) 
would require us to consider all of the perti- 
nent court decisions and perhaps would answer 
no special purpose not now served by reference 
books which explain the principles of law in 
relation to charitable uses,,...., (to), trys.to 
provide a substitute definition probably would 
be even less useful ... its immediate result 
would be more confusing than enlightening. 


Reiling, “Federal Taxation: What is a Chari- 
table Organization?” 44 American Bar Associa-— 
erome J OUrnaAL oc), O20 TLIC). 


-+- it would be generally impracticable to 
delineate the statutory criteria any more pre- 
cisely than is now done in section 501(c)(3), 
although statutory solutions to specific pro- 
blems may be appropriate from time to time. 


A comprehensive definition has never been for- 
mulated ... and the authorities now agree that 
to do this would be impossible. Charity is an 
evolving concept which must be allowed to 
change and expand in response to the needs of 
society. 


Persons, Osborn and Feldman, “Criteria for 
Exemption Under Section 501(c)(3)," in Re- 
search Papers, sponsoreed by The Commission on 


180. 


Lo. 


182%. 


183. 


184. 


185. 


186. 


EST. 


L3G. 


£39. 


LIK 


191, 


1 ae 


- 78 - 


Private Philanthropy and Public Needs (Wash- 


ington: Department of the Treasury, 1977), 
VOLS LW, “De SL OOo. 


It is impractical to attempt .to frame a defi- 
nition which includes a description of all the 
types of activity which the courts regard as 
an advantage to the community (footnote om- 
itted). 


G.G. Bogert and G.T. Bogert, The Law of Trusts 
and ‘Trustees, 2nd ed. (St. Paul, Minn..: West 
PEDLiShing? Go. FlIO0) para. 3095. De O2n 


(Ottawa: * Queen's’ Printer, 1966+).--vole4)—p. loz. 


Inland Revenue Commissioner v. McMullen, (1981) A.C. 1, 15 


CH bei) 


(1949) A.C. 426 (H.L.); (1949) 1 All E.R. 848. 


Dac pwAvCs tat 4435; 7AL ISH Rat S53.. 


Waters, supra note 16, p. 461. 


Expenditure Committee, The Charity Commissioners and Their 


Accountability, Tenth Report, 1974-75 (Londons, HMSO; 1975) 


Be rvie 
(1968) New Law Journal Annual Charities Review 42, 46. 


Keeton, “The Charity Muddle,” 2 Current Legal Problems 86, 91 
a ia ie 


R.H. Maudsley and J.E. Martin, Hanbury and Maudsley: Modern 
Equity, llth ed. (London: Stevens and Sons, 1981), p.447. 


Hackney, "The Politics of the Chancery,” 34 Current Legal 


Problems 113 (1981): 


CLO /2 a Cn em a 

des ep. S85 

(P9906 PAG. else, 156. 
See Appendix 8. 


Id. 


- House Committee on Ways and Means, 92nd Congress, 2d Session, 


Legislative Activity by Certain Types of Exempt Organizations 
5 (Committee Print 1972); quoted in Persons, Osburn and Feld- 
man, supra note 179, p. 936, footnote 227. Testifying before 
Congress in 1970, during hearings involving public-interest 
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law firms, Commissioner of Internal Revenue Randolph 
W. Thrower stated: 


The Internal Revenue Service in its decisions 
has followed the established law. But a spe- 
cial problem of the Service is that the reco- 
gnized needs of society and the programs de- 
signed to meet those needs have been quite 
varied, often experimental, and more recently 
have moved much faster than the development of 
the decisional law. This is not intended in 
any sense to say that any given movement is 
not highly beneficial but only that it invol- 
ves new areas raising new questions and that 
there rests somewhere the responsibility of 
determining to what extent these efforts meet 
the test of being charitable... 


By reason of the peculiar interplay between 
our tax laws and the development of new chari- 
table programs, particularly where major 
foundation funding is essential to the pro- 
gram, the Internal Revenue Service frequently 
finds itself at the leading edge of the move- 
ment of charity into new and unexplored 
fields. And, as I have said, because our 
decisions are often accepted as conclusive, 
the responsibility is a heavy one. 


There was a very extensive discussion in both 
Houses of Parliament, at the time when the 
Charities Bill was going through, on the ques- 
tion of whether it was desirable to have a 
statutory definition. Everyone agreed that it 
was extremely difficult to produce a workable 
definition and, at the same time, to preserve 
the flexibility which is inherent in the pre- 
sent arrangement of looking back to the case 
law. Under the present arrangements it has 
proved possible over the years for the courts 
gradually to extend the boundaries of charity 
so that as new deserving causes have come 
along they have been able to find that they 
can be regarded as being charitable. This is 
the sort of flexibility which we find very 


Senate Hearings on Tax Exemption for Charitable Organizations 
_7- Examination of IRD Decision to Deny Exempt Status. 
mony of Commissioner Thrower before Senate Subcommittee on 
Employment, Manpower and Poverty) November 16, 1970, quoted 
in Persons, Osborn and Feldman, supra note 179, footnote 226. 


(Testi- 


In stating that the advantage of the common law approach over 


a statutory definition is that it preserves flexibility, the 
Chief Charity Commissioners put their position this way: 
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valuable today and which the courts, I think, 
still find very valuable. The difficulty, we 
think, of having a statutory definition, is 
that this would ossify the position so that 
although you might get a definition which 
would cover everything at the present time, 
perhaps in another five or 10 years you would 
find that your hands were tied too much and 
that it was not possible to extend the bound- 
aries of charity as we can now.” 


Expenditure Committee, 1974-75, Charity Commissioners and 
Their Accountability, Minutes of Evidence and Appendices 
(HMSOse:Lendon ,a197 5)eipp 624-258 

Supraémotei 375 ¢p.435% 


See generally, D.W.M. Waters, Law of Trusts in Canada 
(Toronto) Garswel li, $1974). vichee 1447 AVH .MOosterhoff, Cases 


and Materials on the Law of Trust (Toronto: Carswell, 1980), 
ch. e 


See "Appendix 8". 

Charities Wem oman btize LL, Ce OG. 
BritishasNorthwAmericarActyy 166/530 SI OlENiees casi. 

see generally Waters, sapra note 19854 pp. 535 ff. 

RoSeiOx 19808 Ce 65. 

Mortmain, and) @CharvtablesUses* Act». RvS.0." LI6O0> c. 97. Chari-— 
table! Gifts ACES Res. One 980)5 coP63s9 Charitable institutions 
Act, RiSéO. ; 91980, ec. 64-"0See aybrief diecussionsot the 
Ontario Acts see Waters, supra note 198, 537ff; 4 CED 


(Ontario)? 3veds) (Torontorar Carswell’ Co.oitd. 197492" title 24. 


Co-op College of Canada v. Sask. Human Rights Commission, 


(19762 W. WER SIS4PDEL GREEKS)" 53 (Saskic Ay). 


See generally, Waters, supra note 198, pp. 445ff. 
See summary of recent cases in Appendix 8. 
See Persons, Osborn and Feldman, supra note 179, p. 1935-36. 


See Cross, “Some Recent Developments in the Law of Charity,” 
72 Law Quarterly Review 187, 204 (1956); 


(it is) unfortunate that the recognition of 

any trust as a valid charitable trust should 
automatically attract fiscal privileges, for 
the question whether a trust to further some 
purpose is so little likely to benefit the 
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public that it ought to be declared invalid 
and the question whether it is likely to con- 
fer such great benefits on the public that it 
should enjoy fiscal immunity are really two 
quite different questions. 


See also Nightengale, Charities (London: Allen Lane, 1973) 
p»10de064 


Which way the question of whether a trust is 
charitable is answered may even depend to some 
extent on whether it comes before the court in 
a "Chancery" case, in which the claims of cha- 
rity are opposed by the next-of-kin, or ina 
“Revenue” case, in which they are opposed by 
the Commissioners of Inland Revenue. The 
claims of the next-of-kin can hardly fail to 
appear somewhat unmeritorious, are often not 
very seriously pressed and are seldom taken to 
appeal. The reports of Chancery cases at 
first instance are, therefore, full of “bor- 
derline" decisions in favor of charity. | The 
arguments of the Revenue authorities, on the 
other hand, tend to be listened to with more 
Sympathy, and in any cases to appeal. It is 
noteworthy that most of the recent decisions 
in the higher courts limiting the scope of 
charity have been in "Revenue" cases. 


dey pp’ 205s 8 


See also, Gravells, “Public Purpose Trusts,” 40 Modern Law 
Review 397 (1977); Chesterman, supra note 49, p. 397ff. 


Ding Le vee Tarnet sr C1 972) ods Car 001 5624-25; 


For example, see Brady, "The Law of Charity and Judicial Res- 
ponsiveness to Changing Social Need,” 27 Northern Ireland Law 


Quarterly 198, 213 (1976) ("it is unarguable that the fiscal 


consequences of finding a trust charitables have been a fac~ 
tor ... which has exercised judicial minds in the past.”"). 


Viscount Dilhorne, Lord MacDermott and Lord Hodson, supra 
neterzll, pa Ole. 


Id. 


See G.W. Keeton, (London: Issac Pitman & Sons Ltd., 1972) 
p- 44. But see also G.W. Keeton and L.A. Sheridan, The Mo- 


dern Law of Charities, 2nd ed. (Belfast: Northern Ireland 


Legal Uuarterly fine.4 191. ), peo Citiis desirable, gif not 
essential, to preserve a single definition of charity, 
whether for the purposes of validity, rating or taxation; but 
that does not mean that all charities should necessarily be 
treated equally for purposes of exemption of relief from 
rates, income tax, selective employment tax, etc.; nor that 
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all charities should in any respect necessarily be treated 
differently from all non-charities."). 


216. In Australia, the scope of the meaning given to the concept 
of charity depends upon the particular Act under considera- 
tion. Taxation Review Committee Report (Asprey Comm.) (Can- 
berra: Australian Government Publishing Service, 1975), 

p. 495 ecpataw 25558 =2b39: 


The Scottish definition of a charitable trust is broader than 
that adopted in England, however, for tax and rating purposes 
the English definition is used. See G.W. Keeton and 

L.A. Sheridan, The Comparative Law of Trust in the Common- 


wealth and Irish Republic, (London: Barry Rose (Publishers) 
Ltd, E976) 9%pp. 37-85, 796-98. 


217. Rod COALO7ZOT GF 00592 98a 547 


The Minister may by letters patent under his 
seal of office grant a charter to any number 
of persons, not being fewer than three, who 
apply therefore, constituting the applicants 
and any other persons who thereafter become 
members of the corporation thereby created, or 
body corporate and politic, without share 
capital, for the purpose of carrying on, with- 
out pecuniary gain to its members, objects, to 
which the legislative authority of the Parlia- 
ment of Canada extends, of a national, patrio- 
ticy relicious; philanthropic, charitable, 
Sclient tite 7 astisti1e.. social. proressiona vor 
sporting character, or the like objects. 


Although the Canada Business Corporations Act was enacted 
SaiC. LO74-/5S=Pog ic 3351 it As notiappl teablemtercorporat ions 
incorporated under Part II of the Canada Corporations Act, 
RSC 1970, c. C-32. These corporations without share capital 
cannot be continued under the CBCA (CBCA s. 261(10)). The 
CBCA has no non-share capital corporations provisions and is 
directed primarily at “corporations incorporated to carry on 
business throughout Canada..." (CBCA s. 4). 


218. Bill S-3, third reading Senate, Debates, March 22, 1978, 
pas SLijadarst® reading cheer iC. yidebates Apri leo. 1975, 
p- 4065; Bill S-4 third reading Senate, Debates, November 23, 
1978, p. 259 second reading H. of C., Debates, December 12, 


1979, ps S51, ofirst’ treading vH: of C..., Debates, rhecember 13. 
L979 Pp P2925" 


219. Second reading, H. of C., Debates, December 17, 1981, 
D+ SLG193% 


220. Id., section 2. 
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See Cumming, Proposals for a New Not-For-Profit Corporations 
Lawed or Canadas(Obtawa:) Gi ntormation® Canadas 1974). vol. 1, 


pe 6; parak ' 265 


For example, under Bill C-10, supra note 219, any member of 
the public by paying a reasonable fee could obtain access to 
various corporate records of a charitable corporation 

(clause 20), the scope of charitable corporations permissible 
investments is more limited than those of membership 
corporations (clause 2/7), charitable corporations must have 
an auditor's committee (clause 153), and charitable corpora- 
tions that solicit from the public must get judicial approval 
before amending articles restricting their activities. 


It is unclear whether the drafters intended it to be 

broader. In the commentary to the initial proposed legisla- 
tion, prepared by Peter A. Cumming a professor of law at 
Osgoode Hall Law School, in explaining the need for a dis- 
tinction between charitable and membership corporations in 
corporate law, it is stated "This is not to suggest that the 
corporation law adopt the criteria which may be employed in 
tax legislation in determining exempt or deductive status. 
Questions of tax policy are properly, of course, appropriate 
concerns only of taxation legislation and should not be dealt 
with as part of the statute enabling incorporation.” Supra 
note 22) jtp<s7 ,jwpara. (31.9 However, sincother*places“the 
commentary appears to suggest that the concept of charity as 
used in the corporate legislation would have the same meaning 
itghasysn taxsléegisiationaweidagipps5a69 (para. C25 

Reprinted in Cumming, "Corporate Law Reform an Canadian 
Not-for-Profat Corporations way ePhilanthropist 1017-18 
(Geo 7 ays 


In the New York State legislation, from which the Canadian 
legislation was derived, see supra note 219, non-profit cor- 
porations are divided into four categories. One of these 
categories is intended to encompass substantially the same 
class of organizations that qualify under section 501. (c) (3) 
of the Internal Revenue Code. Section 201 of the New York 
Not-For-Profit Corporation Law, Laws 1969, chap. 1066 (being 
chap. 35 of the Consolidated Laws). See generally, Comment, 
"New York's Not-For-Profit Corporation Law,” 4/7 New York 
University Law Review 761 (1972) 210, para. 110(1)(a). 


Para. FLOCI9 Ca). 


See Johnson, "The Determinants of Charitable Giving with Spe- 
cial Emphasis on the Income Deduction under the Income Tax - 

A Survey of the Empirical Literature,” 3 Canada Taxation 258 

(19S 1s 


See generally on the issue of drafting in detail or in gene- 
ral terms, Brooks, "The Common Law and the Evidence Code: Are 


They Compatible, 27 University of New Brunswick Law Journal 
ZA BCLITS ) 3 
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228. See generally M. Chesterman, Charities, Trusts and Social 
Welfare (London: Weidenfeld and Nicolson, 1979), pp. 400- 
Cs 


229. Nightengale, supra note 209, p. 65. 


230. G.W. Keeton, The Modern Law of Charities (London: Issac 
Pitman, 1962), p. 44 


231. G.W. Keeton and L.A. Sheridan, The Modern Law of Charities, 
2nd ed. (Belfast, Northern Ireland Legal Quarterly, 1971), 
p.- 51. In an article in 1949 Keeton had suggested that per- 
haps a preferable position would be for the House of Lords to 
issue a periodic statement of the broad principles upon which 
charity cases would in the future be decided. See Keeton, 
"The Charity Muddle,” 2 Current Legal Problems 86, 102 
(1949). For a critique of this suggestion since such 
statements are likely to assume the force of statute and are 
not likely to be periodically revised see Bentham, "Charity 
Law and Legislation: Recent Development,” 15 Current Legal 
Problems 159, 162 (1962). Such a suggestion is, of course, 
open to a much more fundamental criticism based on 
appropriate role of the courts. 


232. Waters, “Comment: What is Charity? Recreational Community 
Centres,” 54 Canadian Bar Review 784, 794 (1976). 


233. As a matter of interest, one reason there has been pressure 
for over 100 years to take the application of the cy-prés 
doctrine from the courts is that the courts are unsuited for 
the kind of fact finding the application of the doctrine re- 
quires. For example, over 100 years ago the Report of the 
Schools Inquiry Commission of 1867-68 concluded: 


A court of law is in many respects not the 
best tribunal for deciding questions of this 
kind, which are much more often administrative 
than judicial, rather matters of policy and 
commonsense than the law. To decide such 
questions it is absolutely necessary to have 
large discretionary powers, and, as Lord 
Westbury remarks, 'the habits of a court of 
justice unfit them for the large views which 
should regulate the exercise of such powers.' 
And, if this is the case in dealing with 
schemes as they have been hitherto dealt with, 
a fortiori it applies to any reorganization of 
trusts over a whole district, which is to 
treat them in their mutual relations, instead 
of dealing with them one by one. It would be 
quite out of the usual course of a court of 
equity and a matter for which its machinery is 
unfitted, to consider not only the trust be- 
fore it, but its relation to all the other 
trusts over a considerable district. Both the 
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reason of the thing and the weight of evidence 
applied to concur in pointing to the expedien- 
cy of removing these questions from the Court 
of Chancery, and this opinion is confirmed by 


the adhesion of several of the highest legal 
authorities. 


Quoted in G.W. Keeton, English Law: The Judicial Contribu- 
tion (Newton, Eng.: 1974)5 chs.8“"Judicial» failure) in’ the 
Law of -Chartties,",p. 150. 


Because both analogical reasoning and an investigation of 
issues of social policy might realistically be involved in 
the delineation of whether a purpose is charitable a commen- 
tator has suggested that perhaps some kind of mixed tribunal 
should determine the question. Cotterall, “A Legal Re-Defi- 
nition of Charity,” 126 New Law Journal Annual Charities 
Review 30, 40 (May 6, 1976). (“Perhaps the parallel require- 
ments of consistency and social utility will dictate some 
combination of techniques blending the expertise of the 
lawyer and that of the specialist in various aspects of 
social welfare.’ ) 


This of course is a crude generalization. Administrative 
tribunals that are completely insulated from the government 


can be established, and courts might well be susceptible to 
political pressures. 


Hackney, "The Politics of the Chancery," 34 Current Legal 
Problems. 013, 127° (1981). 


On the justification for tax subsidization of the voluntary 
sector see generally Stone, “Federal Tax Support of Charities 
and Other Exempt Organizations: The Need for a National 
Policy," ¢ 1968 80 -SLe Casha ax Gnstoe7 74% 39-41. Commission’ on 
Private Philanthropy and Public Needs: Giving in America — 
Toward a Stronger Voluntary Sector (1975) p. 9-10; Smith, 
“Values, Voluntary Action, and Philanthropy: The Appropriate 
Relationship of Private Philanthropy to Public Needs," in 
Commission on Private Philanthropy and Public Needs, Research 
Papers (Washington: Dept. of the Treasury, 19/77), vol II(a), 
p- 1093. (The author argues that a thorough examination of 
private philanthropy would involve an examination of: 

values and needs, public and private; 

institutional need, satisfaction mechanisms, including 

philanthropy; 

evaluation of the relationship between needs and insti- 

tutional need satisfaction mechanism.) Sacks "The Role 

of Philanthropy: An Institutional View," 46 Virginia 

Law Review 516 (1960); National Advisory Council on 

Voluntary Action to the Government of Canada, People in 


Action (Ottawa: Minister of Supply and Services, 1980), 
elias 2. 
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APPENDIX 1 


NATIONAL VOLUNTARY ORGANIZATIONS 


In late 1981 the National Voluntary Organizations submitted a 
proposed definition of “charitable objects” to the Minister of 
Finance, the Hon. A.J. MacEachen. The purpose of the definition 
is explained in Morrison, "Redefining 'Charities' in the Income 
Tax Act,” (1982-83) The Philanthropist (Winter) 10. Its purposes 
include: updating the common law definition; elaborating on the 
fourth category in Pemsel's case, “other purposes beneficial to 
the community” in order to render its meaning less vague; removing 
any uncertainty that might exist about the charitable status of 
organizations in the fields of health, conservation of nature, and 
assistance for the disabled; allowing charities to engage in poli- 


tical activities; and allowing the definition to evolve over time 
in the light of social change. 


Enactment 
1 (a) For the purposes of this Act charitable objects include: 


assistance to a disadvantaged person or group 
of person; 


advancement of religion; 

advancement of education; 

advancement of health; 

conservation of natural environment; and 
other purposes beneficial to the community 
including cultural or social development or 
improvement of the physical or mental well- 
being of the community. 


(b) In this section: the meaning of “disadvantaged” in- 
cludes, but is not limited to, a lack of opportunity to 
participate fully in the life of the community due to 
geographical, environmental, economical, racial, health, 
sex, age or disability factors. 


2 Charitable activities mean all activities carried on in 
Canada or the international community by a charitable 


organization in furtherance of its charitable objects except 
those activities set out in Section 3. 


3: The following activities shall not be considered charitable: 


(a) incitement to sedition or violence; 

(b) the support or opposition, financial or otherwise, of a 
political party or candidate at any level of government; 
or 

(c) the acquisition or expenditure of money or anything of 
value for the benefit of any member of the charity. 
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APPENDIX 2 


BRUNYATE 


In 1945, John Brunyate, an English legal scholar, proposed a 
definition of charity in an article entitled, “The Legal Defini- 
tion of Charity,” 61 Law Quarterly Review 268, 283-84 (1945). His 
main concern was to attempt to provide more precision to the 
concept "other purposes beneficial to the community.” The defini- 
tion is included here as an illustration of the difficulty of such 
a task. The definition is frequently referred to by commentators 
and was criticized in Keeton, "The Charity Muddle,"” (1949) Current 
Legal Problems 86, 101-02. 


Enactment 
1 The relief of poverty or other distress. 
2 The advancement of education, learning, science and research. 
5 The public advancement of religion. 
4 Purposes beneficial to the community not falling within the 


preceding heads, which satisfy the following rules: 


(a) A purpose is not charitable unless the benefit thereby 
conferred to the community is substantial having regard 
to the nature of what is given. 


(b) A purpose which is for the direct benefit of a particu= 
lar class of persons (other than a state institution) is 


not charitable, although it results in an indirect 
benefit to the community. 


(c) Subject as aforesaid a purpose is charitable if either: 


it confers a direct and tangible benefit on all 
members of the community; or 

it confers a direct and tangible benefit on a 
particular institution of the state tending to 
increase the efficiency of its communal activi- 
ty; Or 

not being for the direct benefit of a particu- 
lar class of persons it is in the general 
enlightened opinion of the time wholly for the 
benefit of the community although such benefit 
be intangible. 


(d) In this context the community means either the inter- 
national community, the national community, or a local 
community (that is to say, a substantial geographical 
section of the national community) or a section of a 
community determined by sex or age. Any other section 
of the community is to be regarded as a particular class 
of persons. 
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APPENDIX 3 


AMERICAN LAW INSTITUTE'S RESTATEMENT OF 
THE LAW OF TRUSTS 


The American Law Institute in its Restatement of the Law of 
Trusts attempted to restate the United States common law defini- 
tion of charity. Although restated for purposes of the law of 
trust, in broad outline it is the same as a restatement for tax 
purposes would be. Also, the American common law rules of charity 
are virtually identical to the Canadian and English. 


A drafting technique commonly used by the Institute is to 
attempt to make the reason for or consequence of a rule apparent 
on its face. Thus, for example, purposes beneficial to the commu— 
nity are described in the definition of charity as purposes suffi- 
ciently beneficial “to justify permitting property to be devoted 
forever to their accomplishment." This is a reference to the 
consequence that if a trust is held to be charitable it can have 
an unlimited life. Obviously, if such a technique were to be used 
for tax purposes a different wording would be required. 


Of all the attempted codifications of the common law, the 
Institute's Restatement is the most general. In their comments to 


the restatement, the institute elaborates in some detail on the 
scope of these general provisions. 


Enactment 
1 Charitable purposes include: 


the relief of poverty; 

the advancement of education; 

the advancement of religion; 

the promotion of health; 

the promotion of purposes which are of a character 

sufficiently beneficial to the community to justify 
permitting property to be devoted forever to their 

accomplishment. 


2 An organization is not charitable if the persons who are to 
benefit are not a sufficiently large or indefinite class so 
that the community is interested in the enforcement of its 
purposes. 


3 An organization is not charitable if the property or the 
income therefrom is to be devoted to a private use. 


4 A purpose the accomplishment of which is illegal or contrary 
to public policy is not charitable. 
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APPENDIX 4 


REPORT ON CHARITY LAW AND VOLUNTARY ORGANIZATIONS 
(GOODMAN REPORT) 


In 1974, the English National Council of Social Services 
appointed a committee under the chairmanship of Lord Goodman to 
examine the role of voluntary organizations. One of the principal 
issues the committee addressed was the definition of charity. 
Indeed, the committee was predisposed to recommend a new defini- 
tion of charity (p-(i)). However, in their report they recommen- 


ded against a new definition. Instead their recommendation was 
tuacs 


While we cannot devise a neat encapsulated 
definition of charity, we recommend that the 
categories of charities should be restated in 
Simple and modern language replacing that of 
the Act of 1601 and extending these to include 
objects now considered to be within the scope 
of charity. This would not make existing case 
law irrelevant but the courts would have more 
freedom to reconsider it in the context of the 
new categorization (p. 16). 


An introductory note and the restatement of the categories of 
charities as drafted by the committee are reprinted below. 


Enactment 
Guidelines in Relation to the Meaning of Charitable Purposes 


The following guidelines are intended to be in substitution for 
the guidelines contained in the preamble to the Statute of Uses 
1601 and the classification of charities contained in the speech 
of Lord Macnaughten in Pemsel's case. They do not obviate the 
need for compliance with other criteria of charity such as benefit 
to a sufficient section of the community and exclusion generally 
of private profit. The categories of charity contained in the 
guidelines are not intended to be either exhaustive or immutable 
but only to be a statement of the types of activity which at the 
present time should come properly and eminently within the scope 
of charitable purposes. Any of the said purposes shall be in 
principle charitable if carried out by UK charities operating 
abroad. 


The expression ‘charitable purposes' shall include and shall be 


deemed always to have included the following purposes, that is to 
say: 


(a) The relief of poverty howsoever caused and its prevention in 
Suitable cases. 


(b) 


Ce} 


(d) 


(e) 


ee) 


(g) 


(h) 


(i) 
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The relief and prevention of sickness and disability, both 
physical and mental, including: 


the provision and staffing of hospitals, nursing 
and convalescent homes and clinics; 

the promotion of medical research; 

the provision of advice, treatment or comfort; 

the establishment of homes, workshops or other 
centres for the disabled or the mentally or physi- 
cally handicapped or any other disadvantaged or 
needy persons. 


The relief of the suffering and distress or disability caused 
by old age, including the provision of homes for the care and 
maintenance of the old and of housing for old people adapted 
to their special needs. 


The relief of distress caused by natural disasters or sudden 
catastrophes. 


The advancement of education including: 


the provision of schools, colleges, universities, 
and.othernr (like -institutions; 

the establishment of professorships, fellowships, 
and lectureships; 

the provision of scholarships, bursaries and 
pEzess 

the provision, of physical training and sports for 
young persons both within and without such insti- 
tutions; 

the education of the public generally including 
those not engaged in full-time study at school, 
colleges, universities, and other like institu- 
tions. 


Provided that no attempt is made to influence the public by 
propaganda. 


The promotion of research in any field of knowledge seriously 
deserving to be researched into, whereby the common stock of 
knowledge can be increased provided that the fruits of such 


research are intended to be (and are) made available to the 
public. 


The advancement of science (here meaning all recognized 
branches of learning, and not merely the natural sciences), 
and the maintenance of institutions therefore, including the 
Support and maintenance of learned societies. 


The nurturing of public taste in aesthetic matters, including 
art, music, literature and fine craftsmanship including 


facilities for their practice. 


The provision and maintenance of museums and art galleries. 


Cj) 


(k) 
8 


(m) 
(n) 


(0) 


(p) 


(q) 
(r) 


(s) 
Ee) 
(u) 


(v) 
(w) 


(x) 
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The advancement of religion (there meaning belief in and 


reverence for a divine power) and the practice of the worship 
or” that divinity, including: 


the organization and carrying out of religious 
instruction, pastoral and missionary work at home 
and overseas; 

the provision and maintenance of buildings for such 
worship or any other religious use; 

the payment of stipends to and the provision of 
houses for ministers of religion, their widows and 
dependent children; and 

other purposes tending to promote the moral or 
spiritual welfare of the community. 


The advancement of ethical and moral teachings and studies. 


The provision of social welfare services for those in need of 
them. 


The provision of housing for those in special need. 


The protection (including preservation and improvement of the 
national heritage whether physical, environmental, artistic, 
cultural, or otherwise. 


The promotion of sport and recreation, including the 
provision of facilities for recreation within the meaning of 
the Recreational Charities Act 1958. 


-The welfare of children including prevention of cruelty to 


them. 
The promotion of the social welfare of the family. 


The welfare of animals including prevention of cruetly to 
them. 


Rehabilitation and resettlement. 
The establishment in life of young people. 


The establishment of organizations to assist sections of the 
community with special needs, for example, one~parent fami- 
lies, single persons with dependants, battered spouses, 
specially gifted children and immigrants. 


Advice giving in suitable circumstances. 


The provision of public works for the benefit of the commu- 
nity and the protection of the lives and property of the 
community (to the extent that these services are inadequately 
provided for by the State). 


The advancement and improvement of the standards of effi- 
ciency of industry, commerce and agriculture. 


Cy) 
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The maintenance and improvement of the efficiency of the 
fighting forces and the police force and their welfare. 


Gifts for the benefit of the inhabitants of a particular 


place or for the benefit of a particular section of the 
community. 


6A 
APPENDIX 5 


DIGEST OF THE ENGLISH LAW OF TRUSTS 


One of the most ambitious attempts to restate in detail the 
common law definition of charity in legislative form was underta- 
ken by the two leading English scholars in the field, G.W. Keeton 
and L.A. Sheridan, in their book Digest of the English Law of 
Trusts (Milton: Professional Books, 1979), p. 249-253. In their 
treatise there is an extensive commentary, with reference to the 
common law cases, following their restatement. 


Enactment 


Section 150 - General Nature of Charitable Trusts 
A trustedss charitable: ii: 


(a) no person is entitled to benefit under it; and 

(b) all its purposes fall excusively within section 151; and 

(c) its terms do not permit any of its purposes to be carried out 
by promoting or opposing legislation or by any other form of 
political activity, except to the extent that the political 
activity, not being a main object of the trust, is ancillary 
or incidental to the carrying out of the purposes by means 
which are not political. 


Note on Section 150 
Section 151, post, sets out what purposes are charitable. As to 


paragraph (c), see Charities, pp. 36-37. See also section 191(8), 
(9) «postss Lllucstmat fon 31. off sect:ton 5 lyt post . 


Section 151 - Charitable Purposes 
1 The relief of poverty is charitable. 


Z The advancement of any religion not subversive of the state 
or morals is charitable, provided the advancement is to be 
carried out among the public or a section of the community; 
and, without prejudice to the generality of the foregoing, 
the advancement of religion includes: 


(a) the provision, maintenance and improvement of places of 
public worship; 

(b) the provision of facilities in places of public worship; 

(d) the provision of stipends or expenses of their religious 
work for clergymen; 

(d) provision for the general benefit of an ecclesiastical 
parish or diocese; 

(e) the provision, improvement or maintenance for the public 
benefit or for the benefit of a section of the community 
of facilities for burial or cremation; 


Gi) 
(g) 
(h) 
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the support of missions or missionaries; 
the publication of religious works; 
religious instruction and the training of clergymen. 


The following are charitable when carried out for the public 
benefit or for the benefit of a section of the community: 


(a) 


(bd) 


(c) 


(d) 


(e) 


the advancement of education, whether or not at a 
school, university or other organized institution of 
learning, including both the spread and increase of the 
stock of knowledge, but not including the promotion of a 
particular point of view unconnected with the advance- 
ment of religion; and, without prejudice to the gene- 


rality of the foregoing, the advancement of education 
includes: 


the advancement of vocational, professional, 
scientific, technical and commercial training; 
the provision of prizes, scholarships and 
fellowships; 

the provision, improvement or maintenance of 
museums and of facilities for enjoying the fine 
arts; 

the provision of zoological gardens and other 
facilities for scientific study; 


provision for the welfare of animals, including the 
preservation of wildlife, the relief of animals in 
distress and the prevention of cruelty to animals, but 
not the suppression or reduction of vivisection; 


the provision, improvement or maintenance of facilities 
for outdoor recreation, or, if the facilities are 
provided in the interests of social welfare, for any 
recreation or other leisuretime occupation, including 
facilities at village halls, community centres and 
women's institutes; 


the relief of people who, by reason of old age, extreme 
youth, physical or mental disability or otherwise, are 

unable to fend for themselves, including, without pre- 

judice to the generality of the foregoing: 


the provision, improvement or maintenance of 
residential accommodation for old people or of 
homes of rest for people requiring rest; 

the education, preferment or housing of orphans 
or of other young persons in need of care; 

the relief of suffering resulting from natural 
or man-made disasters such as floods, earth- 
quakes, mines accidents and war; 

the protection of persons in the enjoyment of 
their civil rights; 


the promotion of health, including, without prejudice to 
the generality of the foregoing: 


(f) 


(g) 


(h) 


(i) 
ale 


(k) 
GD) 
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the improvement or maintenance of hospitals; 
the advancement of knowledge and training in 
medicine, surgery, nursing and midwifery; 
the reduction of drunkenness, alcoholism and 
the taking, otherwise than for therapeutic 
purposes, of potentially harmful drugs; 


provision for the benefit generally of the people of a 


country, or of a village, parish, community, town, 
district or county; 


the provision, improvement or maintenance of public 
works and amenities, including, without prejudice to the 
generality of the foregoing: 


any facilities charged on the rates; 

police, fire brigades, lifeboat services and 
similar public services; 

places of historic interest or natural beauty; 


memorials to events or public figures; 
the administration of justice; 


the support of the armed forces of the Crown; and provi- 
sion for the benefit of former members of the armed 
forces of any country; 


the promotion of international peace; 


the promotion of agriculture, industry or commerce, but 
not of the interests of any particular person or group 
of persons engaged in one or more of them; 


the support of penal institutions; 


the promotion of any other purpose which is analogous to 
a purpose mentioned in this section as being charitable 
or which comes within the spirit of this section as a 
whole as to what is charitable. 


For the purposes of subsections (2) and (3), whether there is 
a benefit to the public or to a section of the community is a 
question of fact to be determined on the evidence, not by 
reference to the opinion of the settlor. 


For the purposes of subsections (2) and (3), a section of the 
community means some members of the public described by 
reference to the area in which they live or in some other 
way, but does not include a group of people related by blood 
OF contract: such as< 


(a) 
(b) 


relations of the settlor or of any other person or per- 
sons; 

members of a friendly society, trade union, organization 
for the benefit of members engaged in a profession, 
other mutual benefit society or a club of any kind 
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except, for the purpose of the advancement of religion, 
a chureéh “or sect; 


(c) subject to subsection (6), persons related to each other 
or to any other person or persons by contract in any 
way. 


Persons employed by a common employer are not a section of 
the community for the purposes of subsections (2) and (3) 
except: 


(a) where all the inhabitants of a country or other locality 


designated by the terms of the trust engaged in a call- 
ing there designated are employed by a common employer; 
or 


(b) where the employees of an employer are sufficiently 
numerous to constitute, in the opinion of the court, a 
section of the community. 


A trust for the advancement of education, if otherwise for 
the benefit of the public or a section of the community, is 
charitable notwithstanding that the terms of the trust allow 
or require a preference or advantage of some kind to be given 
to the members of any such group of persons as is mentioned 
in subsection (5) as not constituting a section of the commu- 
nity; but is not charitable if any part of the trust property 
must be applied exclusively for the benefit of a member or 
members of such a group. 


I 
APPENDIX 6 


UNITED STATES INTERNAL REVENUE CODE, REGULATIONS 


In discussions of codification, reference is frequently made 
to the United States' Internal Revenue Code's definition of chari- 
ty. In fact, the Code does not define charity. Instead section 
501(c)(3) simply lists eight exempt purposes for which tax-exempt 
organizations can be organized and operated, viz., (1) charitable, 
(2) religious, (3) education, (4) scientific, (5) testing for pub- 
lic safety, (6) literary, (7) national and international amateur 
Sports competition, and (8) prevention of cruelty to children or 
animals. It is clear that this list does not constitute a defini- 
tion of charity. Indeed, it has been suggested that the list does 
not extend beyond the common law definition of charity, see 
B.I. Bittker, Federal Taxation of Income, Estates and Gifts 
(Boston: Warren, Gorham & Farront, 1981) vol. 4, ch. 100, 
pp- 17-18. However, the IRC regulations elaborate considerably on 
these statutory purposes. In the regulations, the Treasury has 
attempted to state the definition's generally accepted legal sense 
as developed by judicial decisions. The relevant regulation, 
regulation 1.501(c)(3)-1, deals with a number of aspects of the 
organization and operations that relate directly to the definition 
of “charitable” are reproduced here. However, even the regula- 
tions do not constitute a complete definition of charity. The 
Internal Revenue Service's published revenue rulings and the 
Exempt Organization Handbook provide further guidance on the 
various kinds of activities that have been held charitable for 
purposes of section 501(c)(3). For a general discussion of the 
regulations and related rulings see Persons, Osborn and Feldman, 
“Criteria for Exemption under Section 501(c)(3)," in Commission on 
Private Philanthropy and Public Needs, Research Papers (Washing- 
ton: Department of the Treasury, 1977), vol..»IV, »ps. 190% 


Enactment 
(d) Exempt purposes - In general. 


(a9 An organization may be exempt as an organization 
described in section.501(c)(3) if it is organized 
and operated exclusively for one or more of the- 
following purposes: 

religious; 

charitable; 

scientific; 

testing for public safety; 

literary; 

educational; or 

prevention of cruelty to children or animals. 


(iL) An organization is not organized or operated exclu- 
sively for one or more of the purposes specified in 
subdivision (i) of this subparagraph unless it 
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serves a public rather than a private interest. 
Thus, to meet the requirement of this subdivision, 
it is necessary for an organization to establish 
that it is not organized or operated for the bene- 
fit of private interests such as designated indivi- 
duals, the creator or his family, shareholders of 
the organization, or persons controlled, directly 
or indirectly, by such private interests. 


oavizit) Since each of the purposes specified in subdivision 
(i) of this subparagraph is an exempt purpose in 
itself, an organization may be exempt if it is 
organized and operated exclusively for any one or 
more of such purposes. If, in fact, an organiza- 
tion is organized and operated exclusively for an 
exempt purpose or purposes, exemption will be 
granted to such an organization regardless of the 
purpose or purposes specified in its application 
for exemption. For example, if an organization 
claims exemption on the ground that it is "“educa- 
tional,” exemption will not be denied if, in fact, 
Limo eicharitable.*, 


Charitable defined. The term “charitable” is used in section 
501(c)(3) in its generally accepted legal sense and is, 
therefore, not to be construed as limited by the separate 
enumeration in section 501(c)(3) of other tax-exempt purposes 
which may fall within the broad outlines of “charity” as 
developed by judicial decisions. Such term includes: Relief 
of the poor and distressed or of the underprivileged; 
advancement of religion; advancement of education or science; 
erection or maintenance of public buildings, monuments, 
welfare by organizations designed to accomplish any of the 
above purposes, or 


to lessen neighborhood tensions; 

to eliminate prejudice and discrimination; 

to defend human and civil rights secured by law; or 
to combat community deterioration and juvenile 
delinquency. 


The fact that an organization which is organized and operated 
for the relief of indigent persons may receive voluntary 
contributions from the persons intended to be relieved will 
not necessarily prevent such organization from being exempt 


as an organization organized and operated exclusively for 
charitable purposes. 


The fact that an organization, in carrying out its primary 
purpose, advocates social or civic changes or presents 
opinion on controversial issues with the intention of molding 
public opinion or creating public sentiment to an acceptance 
of its views does not preclude such organization from quali- 
fying under section 501(c)(3) so long as it is not an 
"action" organization of any one of the types described in 
paragraph (c)(3) of this section. 


3 


Educational defined: 


In general. The Term “educational,” as used in 
section 501(c)(3), relates to: 


(a) the construction or training of the individual 
for the purpose of improving or developing his 
capabilities; or 

(b) the instruction of the public on subjects 
useful to the individual and beneficial to the 
community. 


An organization may be educational even though it advocates a 
particular position or viewpoint so long as it presents a 
sufficiently full and fair exposition of the pertinent facts 
as to permit an individual or the public to form an indepen- 
dent opinion or conclusion. On the other hand, an organiza- 
tion is not educational if its principal function is the mere 
presentation of unsupported opinion. 


Examples of educational organizations. The follow- 
ing are examples of organizations which, if they 
otherwise meet the requirements of this section, 
are educational: 


Example (1) An organization, such as primary or secondary 
school, a college, a professional or trade school, which has 


a regularly scheduled curriculum, a regular faculty, and a 
regularly enrolled body of students in attendance at a place 


where the educational activities are regularly carried on. 


Example (2) . An organization whose activities consist of 
presenting public discussion groups, forums, panels, lectu- 
res, or other similar programs. Such programs may be on 
radio or television. 


Example (3) An organization which presents a course of 
instruction by means of correspondence or through the utili- 
Zation of television or radio. 


Example (4) Museums, zoos, planetariums, symphony orches- 
tras, and other similar organizations. 


Testing for public safety defined. The term "testing for 
public safety," as used in section 501(c)(3), includes the 
testing of consumer products, such as electrical products, to 


determine whether they are safe for use by the general 
public. 


Scientific defined. 


(i) Since an organization may meet the requirements of 
section 501(c)(3) only if it serves a public rather 
than a private interest, a “scientific” organiza- 
tion must be organized and operated in the public 


i) 


(iii) 
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interest (see subparagraph (1)(ii) of this para- 
graph). Therefore, the term “scientific,” as used 
in section 501(c)(3), includes the carrying on of 
sciéntific research in the public interest. Re- 
search when taken alone is a word with various 
meanings; it is not synonymous with “scientific”; 
and the nature of particular research depends upon 
the purpose which it serves. For research to be 
“scientific,” within the meaning of section 501(c) 
(3), it must be carried on in furtherance of a 
“scientific” purpose. The determination as to 
whether research is “scientific” does not depend on 
whether such research is classified as “fundamen- _ 
tal” or “basic” as’ contrasted with “applied” or 
“practical.” On the other hand, for purposes of 
the exclusion from unrelated business taxable in- 
come provided by section 512(b)(9), it is necessary 
to determine whether the organization is operated 
primarily for purposes of carrying on “fundamen- 
tal," as contrasted with “applied,” research. 


Scientific research does not include activities of 
a type ordinarily carried on as an incident to com- 
mercial or industrial operations, as, for example, 
the ordinary testing or inspection of materials or 
products or the designing or construction of equip- 
ment, buildings, etc. 


Scientific research will be regarded as carried on 
in the public interest: 
If the results of such research (including any 
patents, copyrights, processes, or formulae re- 
sulting from such research) are made available 
to the public on a nondiscriminatory basis; 
If such is performed for the United States, or 
any of its agencies or instrumentalities, or 
for the State or political subdivision thereof; 
or 
If such research is directed toward benefiting 
the public. The following are examples of 
scientific research which will be considered as 
directed toward benefiting the public, and, 
therefore, which will be regarded as carried on 
in the public interest: 


Example (1) Scientific research carried on for the purpose 


of aiding in the scientific education of college or univer- 
sity students. 


Example (2) Scientific research carried on for the purpose 
of obtaining scientific information, which is published in a 


treatise, 


thesis, trade publication, or in any other form 


that is available to the interested public. 


am LO 


Example (3) Scientific research carried on for discovering a 
cure for a disease. 


Example (4) Scientific research carried on for the purpose 
of aiding a community or geographical area by attracting new 
industry to the community or area or by encouraging the deve- 
lopment of, or retention of, an industry in the community or 
area. Scientific research described in this subdivision (c) 
will be regarded as carried on in the public interest even 
through such research is performed pursuant to a contract or 
agreement under which the sponsor or sponsors of the research 
have the right to obtain ownership or control of any patents, 


copyrights, processes, or formulae resulting from such re- 
search. 


(iv) An organization will not be regarded as organized 
and operated for the purpose of carrying on scien- 
tific research in the public interest and, conse- 
quently, will not qualify under section 501(c)(3) 
as a "scientific" organization, if: 

(a) Such organization will perform research only 
for persons which are (directly or indirectly) 
its creators and which are not described in 
section JOG) (3)= ior 

(b) Such organization retains (directly or indirec- 
tly) the ownership or control of more than an 
insubstantial portion of the patents, 
copyrights, processes, or formulae resulting 
from its research and does not make such 
patents, copyrights, processes, or formulae 
available to the public. For purposes of this 
subdivision, a patent, copyright, process, or 
formula shall be considered as made available 
to the public if such patent, copyright, 
process, or formula is made available to the 
public on a nondiscriminatory basis. In 
addition, although one person is granted the 
exclusive right to the use of a patent, 
copyright, process or formula, such patent, 
copyright, process or formula shall be 
considered as made available to the public if 
the granting of such exclusive right is the 
only practicable manner in which the patent, 
copyright, process, or formula can be utilized 
to benefit the public. In such a case, 
however, the research from which the patent, 
copyright, process, or formula resulted will be 
regarded as carried on in the public interest 
(within the meaning of subdivision (iii) of 
this subparagraph) only if it is carried on for 
a person described in subdivision (iii)(b) of 
this subparagrph or if it) is scientific 
research described in subdivision (iii)(c) of 
this subparagraph. 


(v) 


(vi) 
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The fact that any organization (including a col- 
lege, university, or hospital) carries on re- 
search which is not in furtherance of an exempt 
purpose described in section 501(c)(3) will not 
preclude such organization from meeting the requi- 
rements of section 501(c)(3) so long as the: organi- 
zation meets the organizational test and is not 
operated for the primary purpose of carrying on 
such research (see paragraph (e) of this section, 
relating to the organizations carrying on a trade 
or business). See paragraph (a)(5) of 1.513-2, 
with respect to research which constitutes an 
unrelated trade or business, and section 512(b)(/), 
(8), and (9), with respect to income derived from 
research which is excludable from the tax on 
unrelated business income. 


The regulations in this subparagraph are applicable 


with respect to taxable years beginning after 
December 31, 1960. 
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AUSTRALIAN INCOME TAX ASSESSMENT ACT 


In Australia the concept of charity has its broad common law 
meaning in the tax section exempting the income of certain organi- 
zations from tax, but has a much more restricted meaning in the 
section providing for the deductibility of contributions to chari- 
ties, see generally, Taxation Review Committee Full Report (Asprey 
Report) «(1975 ) wich vu2o.aKaW., RVAD, eManualeotatheuLaw..of, Income Tax 


inAustralia, Stheéeds (Sydney:,., Laws Book Cot ..1980)% spp. 37-36, 
1979-80. 


To be qualified as a charity entitled to receive tax deducti- 
ble contributions, an organization must be specifically listed in 
section 78(1) of the Income Tax Assessment Act. The last general 
review of the list was made in 1962. No new categories have been 
added since then. As a matter of interest, it might be noted that 
institutions of a purely religious nature are not included in the 
list and are not regarded as charitable for tax purposes. Section 


78(1) of the Australian Income Tax Assessment Act is reproduced 
below. 


Enactment 


78(1) The following shall, subject to section 7/7B, sub-section 
(II) of section 77D and section 79C, be allowable deductions: 


(a) (Gifts) Gifts (not being testamentary gifts) of the value of 
’ two dollars and upwards of money or of property other than 
money which was purchased by the taxpayer within 12 months 
immediately preceding the making of the gift, made by the 
taxpayer in the year of income to any of the following funds, 
authorities or institutions in Autralia: 


Ci)" a, public hospitals ofeashospitalswhichis carried 
on by a society or association otherwise than for 
the purposes of profit or gain to the individual 
members of that society or association; 

(ii) a public benevolent institution; 

(iii) a public fund establishment before 23rd October, 
1963 and maintained for the purpose of providing 
money for hospitals or institutions specified in 
sub-paragraph (i) or (ii), or for the establishment 
of such hospitals or institutions, or a public fund 
establishment and maintained for the relief of 
persons in Australia who are in necessitous circum- 
stances; 

(iv) a public authority engaged in research into the 
causes, prevention or cure of disease in human 
beings, animals or plants, where the gift is for 
such research, or a public institution engaged 
solely in such research; 


(v) 
(vi) 


CviT) 


Cyvaitdi)) 


(ix) 
(x) 


(xi) 


(xia) 


Cxii7) 
(xiv) 


(xv) 


Cxvi') 
(xvii) 


Gxviat) 
(xix) 


(xx) 
(xxi) 
(xxii) 


Cxxrit) 
(xxiv) 

(xxv) 
Cxxv iy) 
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a public university or a public fund for the estab- 
lishment of a public university; 

a residential educational institution affiliated 
under statutory provisions with a public univer- 
sity, or established by the Commonwealth; 

a public fund established and maintained for 
providing money for the construction or maintenance 
of a public memorial relating to the war that 
commenced on 4 August 1914 or to the war that 
commenced on 3 September 1939, being a fund that 
was established on or before 21 August 1973; 

a public institution or public fund established and 
Maintained for the comfort, recreation or welfare 
of members of the armed forces of any part of His 
Majesty's dominions, or of any allied or other 
foreign force serving in association with His 
Mastery's armed forces; 

the Commonwealth or a State, when made for purposes 
of defence; 

a university, college, institute, association or 
organization which is an approved research insti- 
tute for the purpose of section 73A, where the gift 
is for purposes of scientific research as defined 
in that section; 

the United Nations Appeal for Children; 

the Queen Elizabeth the Second Coronation Gift 
Fund; 

the Australian Elizabethan Theatre Trust; 

the Australian Academy of Science; 

a public fund established and maintained exclusi- 
vely for providing money for the acquisition, 
construction or maintenance of a building used or 
to be used as a school or college by a government 
or public authority or by a society or association 
which is carried on otherwise than for purposes of 
profit or gain to the individual members of that 
society or association; 

the Duke of Edinburgh's Study Conference Account 
maintained by the Department of Productivity; 

the Australian and New Zealand Association for the 
Advancement of Science; 

the Australian Administrative Staff College; 

the Commonwealth, when made for the purposes of 
research in the Australian Antarctic Territory; 
the Royal Australasian College of Surgeons; 

the Royal Australasian College of Physicians; 

the Australian Regional Council of the Royal 
College of Obstetricians and Gynaecologists; 

the New South Wales College of Nursing; 

the College of Nursing, Australia; 

the Council for Christian Education in Schools; 
the National Trust of Australia (New South Wales), 
the National Trust of Australia (Victoria), The 
Natonal Trust of Queensland, The National Trust of 
South Australia, The National Trust of Australia 
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(W.As),. the National Trust of Australia (Tasmania), 
The National Trust of Australia (Northern Terri- 
tony) sethe ational inusppofvAustralia WAIC.T..) and 
the Australian Council of National Trusts; 

a public library, public museum or public art 
gallery, or an institution consisting of a public 
library, public museum and public art gallery or 
any two of them; 

the Sydney Opera House Appeal Fund; 

the Sidney Myer Music Bowl Trust; 

the Industrial Design Council of Australia; 

a public fund established and maintained exclusi- 
vely for the purpose of providing money to be used 
in furnishing persons in Australia with marriage 
guidance through a voluntary organization or 
through a branch or section of such an organiza- 
tion, being an organization, branch or section that 
the Attorney-General, upon being satisfied that the 
organization, branch or section is willing and able 
to engage in marriage guidance and that marriage 
guidance constitutes or will constitute the whole 
or the major part of its activities, has approved 
in writing for the purposes of this sub-paragraph. 
the Australian National Committee for World Refugee 
Year; 

the Council for Jewish Education in Schools; 

the Art Gallery Society of New South Wales; 

the Productivity Promotion Council of Australia; 
the Australian Postgraduate Federation in Medicine, 
the College of Radiologists of Australia, the 
Australian College of General Practitioners and the 
College of Pathologists of Australia, where the 
gift is for the purpose of education or research in 
medical knowledge or science; 

the Ian Clunies Ross Memorial Foundation; 

the Australian National Committee for the Freedom 
from Hunger Campaign; 

the Australian Institute of International Affairs; 
the Australian National Travel Association; 

the National Safety Council of Australia; 

the Winston Churchill Memorial Trust; 

(Omitted by. Nox. 124 of 1980); 

the Australian Conservation Foundation Incorpora- 
ted; 

the Queen Elizabeth II Silver Jubilee Trust for 
Young Australians; 

The Australiana Fund; 

the World Wildlife Fund Australia; 

The Sir Robert Menzies Memorial Trust; 

a public fund established and maintained by a Roman 
Catholic archdiocesan or diocesan authority exclu- 
sively for the purpose of providing religious 
instruction in government schools in Australia; 

the I1.D.E.C. Kampuchean Relief Appeal; 

The Australian Red Cross East Timor Appeal; 
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(lii) the Child Accident Prevention Foundation of 
Australia; 


(liii) The Australian College of Obstetricians and Gynae- 
cologists; 

(liv) a college of advanced education within the meaning 
of the Tertiary Education Commission Act 1977); 

(lv) an institution that is certified by the Minister 
for Education, by instrument signed by him, to be a 
technical and further education institution within 
the meaning of the Tertiary Education Commission 
Act 1977, where the gift is for certified purposes 
of the institution or for the provision of 
certified facilities for the institution; 

(lvi) an institution that is a prescribed Commonwealth 
institution within the meaning of the Tertiary 
Education Commission Act 1977; 

(lvii) a residential educational institution that is affi- 
liated with an institution to which subparagraph 
GivjsoreGvi) applies; 

(lviii) the Marcus Oldham Farm Management College, where 
the gift is for certified purposes of the college 
or for the provision of certified facilities for 
the college; 

(lix) a public fund established and maintained exclusi- 
vely for the relief of persons affected by earth- 
quakes in Italy. 


or to the public fund established and maintained under a will 
or instrument of trust exclusively for the purpose of provi- 
ding money, property or benefits to or for funds, authorities 
or institutions referred to, and for the purposes (if any) 
referred to, in any of the subparagraphs of this paragraph, 
or for the establishment of such funds, authorities or insti- 
tutions, being a public fund as to which the Commissioner is 
satisfied that the terms of the will or instrument of trust 
are such that any moneys (including income derived from 
investments and proceeds of the realization of investments) 
paid or accrued to the fund as ‘a direct or indirect “result of 
the particular gift and not applied for the purposes of the 
fund many not be invested by the trustee otherwise than in a 
manner in which trustees are permitted by an Act, a State Act 
or a law of the Territory of the Commonwealth to invest trust 
moneys without special authorization; 
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RECENT NON-TAX CASES RELATING TO THE DEFINITION OF CHARITY 


Maria F. Ganong Old Folks Home v. Minister of Municipal 
Arar eSe CL IOr yes Me Bon. VELA F229 Pe 9TO AED. Re 922 5 BEGaA. )% 


Cause of Action 


The Ganong Old Folks Home brought an application that it was 
exempt from real property taxation under the New Brunswick 
Assessment Act, which exempted from tax “that portion of real 
property owned and occupied by charitable societies, trusts 
Or organizations ... and used solely for charitable activi- 
CTES)” 6/0 


Issue 


Whether “relief of aged" is a charitable purpose or whether 
to be charitable such relief must apply only to the aged who 
are poor. In particular, whether an old folks' home was a 
charitable organization notwithstanding that some residents 
were not poor and some paid fees. 


Holding 


In holding the old folk's home to the charitable, Hughes 
C.J.N.B. stated that "Formerly the courts held the view that 
if a gift for the benefit of aged persons were to be upheld 

_ there must be present an element of poverty ... In recent 
years, however, the English Courts have departed from that 
view and I think it is now recognized the words “aged, impo- 
tent, and poor” in the preamble to he Statute of Elizabeth 
are to be read disjunctively so that aged persons need not 
also be poor to come within the preamble ... " (p. 236). In 
reaching this conclusion the judge averted to changing social 
conditions. He noted, “Social conditions have vastly changed 
in the province since 1934 when Mrs. Ganong's will took af- 
fect. Social security and other financial assistance pro- 
vided by government and otherwise have nearly extinguished 
the class of persons who formerly were rearded as “poor” and 
"needy." (P. 236.) 


Re Ross, (1980), 28 N.B.R.~ (2d). 611 (QsB.T.D.') 


Cause of Action 


Application for an order directing a cy-prés plan for the 
administration of trust funds. A testator had bequeathed a 
portion of his residuary estate to a hospital, one-half of 
the funds to be used to provide free beds, the other to off- 
set operating costs. By the time the bequest was payable, 
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these hospital services had become fully funded by the gov- 
ernment. The successor to the beneficiary hospital sought a 
declaration that the trust funds were charitable and should 
be applied cy-prés to renovations and new construction 
relating to the hospital. 


Issue 
Whether a gift to a hospital is charitable? 
Holding 


Stratton Js held that ‘a gift’ to a hospital is» charitable. He 
appeared to base this holding on two alternative grounds. 
First, that a gift to a hospital is “per se charitable for it 
falls by analogy within the phrase 'the relief of the impo- 
tent! in thenStatute of Eldzabeths© —(p.)615.9" Seconds that 
such a gift fell within Lord Macnaughten's fourth category in 
Pemsel's case, namely a gift “for other purposes beneficial 
to the community.” He stated, “the provision of medical care 
for the sick is, in modern times, accepted as a public bene- 
fit suitable to attract the privileges, given to charitable 
instd tuttkonse! Hatp-ol6) 


Prince Edward isilandwPublicesServicer Asst ne! v2e City sof eChar— 
lot tetown (L977) sVU2iNeesee hl. Re 526 (RE. 1 Sec. 


Cause of Action 


The plaintiff sought a declaration that its proposed use of 
property was within a zoning by-law permitting the property 
within the particular area to be used for "a hospital, or 
Sanitorium, or an institution for philanthropic or charitable 
uses. 


Issue 


The plaintiff was a public service labor union which wished 
to use the property for offices, committee rooms and board- 
rooms. Whether the union was engaged in charitable activi- 
ties within the meaning of the bylaw. 


Holding 


The judge held that the organization was not charitable. He 
found that it served no public benefit. He reviewed both the 
objects of the corporation and some of its activities and 
concluded that it was "for all practical purposes a trade 
union acting for its members to protect their interests in 
all phases of employment." (P. 538). 


Rewoce Catherine's House C1977), 2 Aske oo) CCA. 
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Cause of Action 


Application by the Synod of the Diocese of Edmonton for di- 
rections with regard to the disposition of proceeds received 
upon expropriation of property the Synod had been holding in 
trust. The property consisted of a home for girls. If the 
trust was charitable the property would be distributed ac- 
cording the the cy-prés doctrine. If it was not, the proper- 
ty would revert to the legatees entitled to the residuary 
property of the testator's estate. (The testator who origi- 
nally gave the property to the Synod on trust.) 


Issue 


Whether a gift “to operate a home or hostel for Anglican 
girls within the Diocese of Edmonton with particular concern 


for those of low earning ability who wish to become teachers 
and clerks" is for a charitable purpose? 


Holding 


The judge began by noting that the preamble to the Statute of 
Elizabeth “set the guidelines for the definition of the term 
charitable” (p. 341). But that it is supplemented by Lord 
Macnaughten's classification in Pemsel's case. The judge 
then stated, “Having regard to the liberal interpretation 
which the courts have over the years given to the word 'char- 
ity" I am of the view that the nature of the aid ... is 
clothed with the characteristics which place it within the 
spirit of the Statute of Elizabeth and within the fourth 
category of Lord Macnaughten's classification" (p. 348). 


He found that it was within the spirit of the Statute of 
Elizabeth since, “the words young tradesmen in the preamble 
to the statute lend themselves to interpretation in the broad 
context so as to embrace girls who aspire to be teachers and 
girls who take employment as clerks and assistants in 
stores” (p. 348). Also with respect to Lord Macnaughten's 
fourth category the judge noted "The home was surely estab- 
lished to benefit the poor who aspire to be teachers and 
clerks and for that reason its establishment was beneficial 
to the community in much the same way as a rest home for 
teachers was held to be for the public benefit" (p. 349). 


Co-op College of Canada v. Sask. Human Rights Commission, 
(197 Gel eW WeReaote O44Debate (30d) S3b CSack st. Ae)» 


Cause of Action 


Application for prohibition to prohibit the Sask. Human 
Rights Commission from proceeding with a formal inquiry. 
Jurisdiction of the Commission was dependent on the College 
being an “employer” within the meaning of The Fair Employment 
Practices Act, RSS 1965, <. 293. The definition of “empio- 
yer" excluded “an exclusively charitable, philanthropic, 
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fraternal, religious or social organization or corporation 
that is not operated for private profit ... “ 


Issue 


Whether the Co-operative College of Canada was an "exclusive- 
ly charitable organization"? 


Holding 


The court held it was not, for three reasons: (1) Although 
the college had educational purposes, these were largely to 
educate its members, and thus it achieves a private not a 
public benefit. (2) A specific object of the College was to 
encourage and further specify economic principles, namely, 


“co-operative and credit union principles." Economic objects 
are not charitable purposes for the same reason political 
purposes are not: the court has no way of judging whether 


there is a public benefit. (3) The College's objects con- 
tained some political objects. The court was "plainly to 
influence the Legislature, or Parliament, as well as adminis- 
trative and judicial bodies, to change existing laws, enact 
new laws or to resist any such change or enactment of new 
laws so that the interests of co-operatives and credit unions 
may be protected.” (P. 92.) This was found to be held to be 
a political object and therefore made it “impossible to say 
that the college is an ‘exclusively' charitable organization, 
even if the remaining objects are capable of being construed 
asiteharitables? (€P.-92%) 


Comment 


It is interesting to note that the Department of Revenue had 


registered this organization as a charity under the Income 
Tax Act. 


ReiDenison *CH9749 28OeRs (2d) 308. 42 Deleke (od) 052 
CHVER)% 


Gatise-of£ Action 


A testator by his will directed the residue of his estate to 
be paid to the Law Society of Upper Canada in trust to be 
applied "both as to capital and income ... for the relief of 
impoverished or indigent members of the Law Society." Since 
the income exceeded the amount necessary for this purpose, 
the Law Society sought to apply part of the income to the 
impoverished student members of the society enrolled in the 
bar admission course. They applied for a construction of the 


will and in the alternative asked the court to apply the 
doctrine of cy-prés. 
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Issue 


Whether a gift “for the relief of impoverished members of the 
Law Society and their wives, widows and children" is a chari- 
table purpose? 


Holding 


The main holding of the case was that members of the Law So- 
ciety could be construed to be members of the society. Howe- 
ver, the court also held that the gift was charitable on the 
grounds that it was for the relief of poverty. The judge 
noted, “gifts to any group of people for the relief of pover- 
ty is still an anomaly in the general law relating to (chari- 
ties) and such gifts do not require the element of public 
benerit. \(O7.R. at. Oil wD ..R. vatwo5)). 


Woneere ia: . vs. Baton Co.vet al... C1973) SsC.Re 635, 
JOWD seeks C3) 0-97. 


Cause of Action 


Application for construction of will. The testator bequea- 
thed a legacy “to the Executive Officers of the T. Eaton 
Company Limited, Toronto, to be used by them as a trust fund 


for any needy or deserving Toronto members of the Eaton 
Quarter Century Club i...” 


Issue 


Whether the words “or deserving ... member” in the will 
referred to such qualities as merit, industry or intelli- 
gence” and therefore disqualified the gift as charitable? 


Holding 


1 The Supreme Court confirmed that a trust for the relief 
of poverty can be charitable even though it does not 
apply to every member of the public. That is, in a 
trust for the relief of poverty the element of public 
benefit is not required. 


Z As used in the will the phrase “or deserving" meant a 
person who although not actually poverty stricken was 
nevertheless in a state of financial depression, perhaps 
due to a sudden emergency. It did not refer to merit, 


industry, intelligence and so on. Therefore the gift 
was for the relief of poverty. 


Re Ryan; Can. Permanent Trust Co. v. MacFarlane, (19/2) 
WW Wen) 5950827, Delioks (od) 400 ( Bs CeO. Ae) 
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Cause of Action 


Application for construction of a will. The dependants of 
testator received life interests under the will. Upon their 
death, the capital was to be held in trust for homes de- 
scribed below. The dependants challenge the validity of the 


residuary bequest and assert that the fund should go as upon 
an intestacy. 


Issue 


Whether a discretionary gift to “Protestant homes or institu- 
tions for the care and welfare of children” is a charitable 
purpose? The dependants argued that the plain words of the 
gift are broad enough to extend to commerical enterprises and 
it is not limited to homes helping needy children. There- 
fore, the gift cannot be regarded as purely charitable. 


Holding 


The gift was for the relief of poverty and therefore chari- 
table: (1) The clear intent of the testator was to provide 
for homes for needy children and not for commercial or recre- 
ational institutions. (2) The fact that the gift was avail- 
able only to Protestant children does not prevent it from 


being treated as charitable under the heading relief of pov- 
erty. 


Re Windsor Medical Services Inc., (1971) 2 O.R. 141, 
LYS Dsd eRe (OO) 20a CeO ee 


Cause (ofGACEION 


Application by the Public Trustee under the Charities Ac- 
counting Act for a declaration that Windsor Medical Services 
Inc. held its property in trust for charitable purposes. The 
corporation was a non-profit corporation that acted as essen- 
tially a private OHIP scheme for its members. After the 
inception of Medicare, the members of the corporation sought 
to windup the corporation and distribute the proceeds among 
its membership. 


Issue 


Whether a non-profit corporation formed by a group of medical 
doctors to provide medical services to members of the public 
who paid a premium was charitable? 


10 


id 


pes LS os 
Allegation of the Public Trustee 


The Public Trustee submitted that the corporation was estab- 
lished for “the promotion of health on a non-profit basis, 
the advancement of medical science, the encouragement of 
medical research, the encouragement of preventive medicine.” 
He argued that all of these are charitable purposes consider- 
ed to be “beneficial to the community” within the fourth head 
of Lord Macnaughten's classification in Pemsel's case. 


Holding 


Although the purposes stated might be charitable, in this 

case the organization was not charitable since it was estab- 
lished for the self-interest of its members. Furthermore, it 
was not for a public benefit since “The public did not have a 


right to demand membership in the corporation" (0O.R. at 
pevl50). 


Reperooks (1969), 68 -WoWR. 32,4. Do Rod). O04. (Sask. 


Q.B. Chambers). 
Cause of Action 


Application for a declaration as to the validity of a will. 


Issue 


Whether a gift “to the work of the Lord" was charitable or 
whether it was void for uncertainty. 


‘Holding 


In holding that the gift was charitable on the grounds it was 
for the advancement of religion the judge cited both the 


Statute of Uses, 1601 and Pemsel's case. 


The Minister of Municipal Affairs v. St. John Y's Mens' 


Rropertyacos.tbtdy. (1909) cl NBs Re (2d)U 411 EONS B See. App. 


Div) « 
Cause of Action 


Appeal from decision of Appeals granting respondent an 
exemption from taxation under the Assessment Act, S.N.B. 
1965-65, c. 110. Sub-paragraph 4(1)(d)(ii) exempted “real 
property of charitable societies, trusts or organizations 
... all the resources of which are devoted to charitable 
activities 


12 
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Issue 


Whether a corporation whose only asset is land that it makes 
available without charge to the local YMCA club to operate a 
boy's camp is charitable. 


Holding 

Following two quotations from Pemsel's case, Ritchies J.A., 
held that "I am satisfied the Company is, without charge, 
making its land available for the operation of the camp, a 
charity beneficial to the Saint John community.” 

RevArmst rong (1969) 53.77 D.LeR.. (3d) S67 (N5S.5.C.). 

Cause of Action 

Executor and trustee under a will brought action for con- 


struction of a will and advice regarding questions that arose 
on the administration of the will. 


Issue 


Whether a direction that the trustee could elect to make pay- 
ments “to and for the benefit of the said church, and ancil- 


lary projects ... " operated to invalidate the otherwise 


charitable gift. 


Holding 


There was no question that except for the phrase "and ancil- 
lary projects” the trust was charitable being for the ad- 
vancement of religion. The court construed that phrase 
"ancillary projects” to relate to activities of the church 
and therefore held that the trust was for exclusively chari- 
table objects. 


Re Wedge (1968), 63 W.W.R. 397, 67 D.I.R. (2d) 433 


ChrCrCrhe ys 


Cause of Action 


Application for construction of a will. Next of kin chal- 
lenged validity of bequest of entire estate on trust “for 
some needy displaced family of European origin ... who wishes 
to make a new start in life in Canada ... " 


Issue 


Whether a gift “to some needy displaced family of European 
origin who wishes to make a new start in Canada" is for a 
charitable purpose? If the trust was not charitable, it 


would fail for uncertainty. The class of beneficiaries could 
not be ascertained. 
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Holding 


This was a charitable trust "for the relief of poverty.” 
Therefore, it involved an element of public benefit even 
though only one family might benefit from it. In holding it 
charitable the judge noted "The determination of the question 
whether this trust is for a charitable purpose depends first 
upon deciding whether it comes within one of the four princi- 
pal divisions of charity in the legal sense as defined ... " 
in Pemsel's case (p.415). 


Rewachies (L967): $ GSewww oR. eL36F 63> De sRe t(2d)’ (673 
@GosiGw 


Cause of Action 


Application for construction of a will. If the trust was not 
for a charitable purpose, it was too vague to be enforced. 


Issue 


Whether a gift to “be distributed to finance community 
projects" is for a charitable purpose? 


Holding 


The bequest was void for uncertainty. Although it showed an 
intention to establish a trust for the benefit of the commu- 
nity, it did not necessarily show an intention to benefit the 
community only in ways which the law regards as charitable. 


Dryer J. relied upon Pemsel's case, as interpreted by Lord -~ 


Simonds in Williams Trustees v. IRC (1947) A.C. 447, 455, in 
holding that “all trusts for the benefit of the community are 
not necessarily charitable." In the course of giving his 
reasons for judgment he also admitted “It is difficult if not 
impossible to reconcile all the decisions dealing with what 
constitutes a charitable bequest.” 


Re Andrae; Sims v. Public Trustee (1967), 61 W.W.R. 182 


@Avktas ? Geil) ¢ 


Cause of Action 


Application for construction of a will. If not charitable 
the gift was void for uncertainty. 


Issue 


Whether a gift “unto any charitable group, organization or 
society which provides assistance or support for unmarried 
mothers” is a charitable purpose? 
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Holding 


The gift was held to be charitable on the grounds that it was 
"of benefit to the community." The judge stated that "The 
question as to whether or not the bequest referred to above 
is charitable must be considered starting from the preamble 
to the ancient statute.of Charitable Wsesh;. an? http, FS). 
However, he went on to say that “a charitable purpose must be 
defined strictly in regard to present day circumstances.” In 
making an analogy to a previous case he reasoned, "In my 
respectful opinion the assistance and support of unmarried 
mothers is in the same general category as the providing of 
"a home for those who need a home,' ... because it tends in 
some cases to provide relief from destitution and in others 
from suffering and distress" (p. 185). The judge took judi- 
cial notice of the problems of unwed mothers in Canada, and 
the fact that their children cause special problems to the 
agencies concerned with placing them for adoption and so on. 


Re Etter (1967), 61 W.W.R. 427, 65 D.L.R. (2d) 398 (Sask. 
TRC eae 


Cause of Action 


ApolicatLon Lor Construcklon Ob a) Will.se.t OL Charl tare, 
the gift would be void for uncertainty. 


Issue 


Whether there was a valid charitable trust created by the 
will? Trustee was to pay income of trust for five years "to 
such charitable objective or objectives in the Community of 


Imperial as may be designated by my Trustee after consulta- 


tion with the Mayor ... There was some doubt about the 
exact identification of the Community of Imperial. 


Holding 


Once a charitable trust is established and a beneficiary 
designated a gift, it will not fail for uncertainty, and 
extrinsic evidence will be admitted to remove any doubt as to 
the identity of the beneficiary. Here the admission of 
extrinsic evidence clearly established that the testator 
intended to refer to the town of Imperial (a town in Sask.). 


Re Schechter (1965) S.C.R. 784.752 W.W.Rs DLO, 153 Dae C2d) 


Do hire 


Cause of Action 


Next-of-kin challenge a bequest of residuary of estate to the 
Jewish National Fund to be held on trust “for the purpose of 

a tract or tracts of the best lands obtainable, in Palestine, 
the United States of America or any British Dominion, and the 
establishment thereon of a Jewish colony or colonies ... " 


18 
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Issue 
Whether the identified use is charitable. 


Holding 


In the trial court the gift was upheld as charitable. 
Pemsel's case was quoted but not discussed. The trial judge 
placed some reliance on an analogy to charities for the 
prevention of cruelty against animals. He reasoned "If, 
therefore, it be charitable to arouse in humanity kindness, 
etc., towards dumb animals, then surely it can be no less a 
charity to provide for the homeless and destitute or the 
disinherited Jew’ «..(¢¢1963)),.4))W.W.R.9392 5 pS9B AGBAC.S.Cé)). 


This judgment was, however, reversed in the Court of Appeal. 
Lett C.J.B.C. concluded that the respondent, the Jewish 
National Fund, did not “establish that the trust was for a 
religious purpose, or for the benefit of the community or 
some class of the community, or that it was a trust for the 
benefit sof “poor Jewsso" (C1964), 46 WoW. R. 577, 243 (DLR. 
(2d) 417 (B.C.C.A.).) This holding was affirmed in the 
Supreme Court. 


Touchet veogblais nGl962)4439 WW WaRe758/7.e(Sask Gea). 


Cause of Action 


The brother and father of the deceased challenged the vali- 
dity of bequest to "Mgr. Leo Blais, Bishop of Prince Albert, 
for his works, but such of the works as would aid the cause 
of the French Canadians in his diocese." 


Issue 


Whether the bequest was so uncertainly worded as to preclude 
the creation of any trust, charitable or otherwise? 


Holding 


In the Sask. C.A. it was held that had the gift ended with 
"for his works,” the charitable intention would be presumed 
by the nature of the Bishop's office. The addition of the 
phrase starting with “but,” however, destroys any such impli- 
cation. That clause expands the scope of the trust so that 
it cannot be said to be limited to the ecclesiastical pur- 
poses inherent in the office of the bishop. 


The Supreme Court reversed the court of appeal judgment. The 
Supreme Court followed a number of cases which had held, in 
effect, that a gift could be charitable by virtue of the 
office of the trustee. However, the court admitted that in 
the area, "Fine distinctions have been made from time to time 
and it is not always easy to see why in one case a court 
would decide that a case fell on the charitable side of the 


line and in another case on the non-charitable side” 
(ae a00))-« 
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Re Forgan (1961), 29 DVL.R. (2d) 585,34 WoW. Re 49S ene. 


Seley 
Cause of Actron 


Action for construction of a will. Public trustee contended 
that a gift to establish “a home for the care of the children 
of others, orphans, wards of the province or children whose 
parents are unable to provide proper homes ... “ was not 
charitable. 


Issue 


i) Whether a home for wards of the province and therefore 
receives government support can be charitable? 


2 Whether "a home for the care of children of others" is 
so broad as to extend to non-charitable uses? 


Holding 


1 The receipt of government aid is not sufficient to dis- 
qualify an organization as charitable. 


2 A gift to a home for children is charitable as analogous 
to gifts to homes for other purposes that have been held 
to be charitable within the Statute of Elizabeth. "The 
expression 'children of others' as used in the will 
should, as used in the will should, I think, be con- 
strued as the testatrix meant it, namely 'poor 
Children" "(DeLee at oot ). 
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TAX CASES INVOLVING THE DEFINITION OF CHARITY 
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Appeal 


The taxpayer appealed an income tax assessment on the grounds 
that a payment to his son who was in financial difficulties 
was a charitable deduction. 


Holding 


"(T)he underlying principle which governs every charitable 
gift ... is that such gift stands to benefit the community as 
a whole or some cross-section thereof; ... accordingly no 
gift can properly be treated as charitable ... if it is given 
to a person or persons who are specifically identified by the 
doner-or™ who are ascertainable %.. (Tax AJB.G.e at, L086). 


Towle vi M.N.R., (1966) C.T.C. 755, 67. D.TsC. S003 Suc. C. ). 


Appeal 


Appeal from an assessment under the Estate Tax Act. 


Issue 


Whether a gift made to the Medical Alumnae Assoc. of the 
University of Toronto (for the purpose of establishing a 


Student loan fund) was made for a charitable purpose? 


Holding 


The Medical Alumnae Assoc. was “constituted exclusively for 
charitable purposes.” The court reviewed the objects of the 
association including “the promotion and enlargement of the 
usefulness and influence of the provincial university” and 
“generally to promote the science and art of medicine” and 
held that its charitable purposes were “the advancement of 
education.” The Supreme Court also noted that in determining 
whether an organization is “constituted exclusively for 
charitable purposes" ... the court must look not only at the 
stated purposes of the organization in its constitution, but 
also at the activities to which the association was actually 
devoted (p. 762). After reviewing all the evidence as to 
what the association actually did the Supreme Court held that 
"by far the greatest part of the association's efforts during 
recent years has been devoted to charitable purposes,” 
namely, the advancement of education. 


Watt Estate. v. M.N.R., 64 D.T.C.. 488, 36 Tax A.B.C.. 40. 
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Appeal 
Appeal of assessment under the Estate Tax Act. 


Issue 


Whether the Edmonton Lions Club was “constituted exclusively 


for charitable purposes" within the meaning of the Estate Tax 
Act? 


Holding 


Although the organization undertook various community pro- 
jects, the sole purpose of many of its activities was to pro- 
mote good fellowship and general sociability. Therefore it 
was not “constituted exclusively for charitable purposes.” 


Campus Co-operative Residence, Incorporated v. M.N.R., 63 
Dit. C 2B Slvr eo0% Tare wi. pe. SUD. 


Appeal 


The cooperative appealed an income tax assessment on the 
grounds that it was a charitable organization. 


Issue 


Whether a cooperative housing residence is a charity? 


Holding 


It was not a charity. The cooperative was operated for the 
direct benefit of its members. It could not be said that the 
purpose of the organization was to advance education in 
general: “It is too personal and restricted to be regarded 
as the advancement of education in general" (p.313). 
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Appeal 


The taxpayer appealed an income tax assessment on the grounds 
that his contribution to the Audubon Society was to a chari- 
table organization. 


Issue 


Whether the Audubon Society of Canada was a charitable orga- 
nization under the Income Tax Act? 


Holding 


The society was not serving a charitable purpose. The main 
purpose of the society was to stimulate an interest in the 
need for the conservation of natural resources. It pursued 
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this objective largely by publishing a bi-monthly magazine. 
In holding the society not to be a charity on the grounds of 
the advancement of education, the chairman of the Tax Appeal 
Board Cecil L. Snyder, noted: “the circulation of this maga- 
Zine would average only 2,000 copies in each province of 
Canada and even then at two-month intervals. It is not con- 
ceivable that this meagre circulation coverage could exert a 
very wide influence. The thought also arises that the 
Audubon Society of Canada may, in this small way, be duplica- 
ting what is already being effectively carried out in a much 
wider sphere in the field of conservation by the departments 
of the several provincial governments vitally interested in 
conservation: “the preservation of wildlife and the conser- 
vation of our natural resources" (p. 438). 
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CHAPTER 2 POLITICAL ACTIVITIES OF CHARITIES 


INTRODUCTION 


Although the precise limits of the prohibition are unclear, 
under the present law as a general proposition charities are 
prohibited from engaging in political activities. A number of 
individuals and organizations have recently suggested that this 
ban on political activities should be lifted.! This was the ma jor 
concern of the National Advisory Council on Voluntary Action to 
the Government of Canada in recommending that "The federal govern- 
ment re-examine the definition of charity and substitute a legal 
definition more closely in keeping with the reality of voluntary 
activities.” 


Presumably, charities must be allowed to engage in some 
activities that might be broadly described as political. Many if 
not most charities now engage in political activities (broadly 
defined) and there would be no way of preventing them from doing 
so, nor would it be good policy. For example, it would be almost 
unthinkable not to allow the Cancer Society, whose major purpose 
is to find a cure for the disease, to present facts, figures and 
Opinions to the government on matters affecting the work of the 
orgnanization, or to advertise its findings with a view to influ- 
encing public opinion. The same might be said for most large 
charitable organizations. Their continued involvement in the 


political process is important both to the charities and to the 
government. 


Even though it would appear to prohibit charities from enga- 
ging in any political activities, the present law and its adminis-—- 
tration has not caused undue hardship. To put the problem in some 
perspective, out of the almost 50,000 registered charities, 
Revenue Canada sends out only a couple of dozen letters each year 
to particular charities, cautioning them about engaging in politi- 
cal activities. (Revenue Canada's practice is normally to commu- 
nicate its concerns to offending charities before deregistering.) 
These cases come to Revenue Canada's attention through their news- 
paper clipping service or informers. Of these cases, in the last 
nine years only two have resulted in deregistration. In one case 
Revenue Canada took the view that the organization's activities 
constituted propaganda not education, in the other, the charity 
was endorsing political candidates. Appeals are underway in both 
cases. 


Of course this is not an entirely accurate indication of the 
effects of the present law. Revenue Canada does refuse to regis- 
ter at least a small percentage of applications because of their 
political objects. Also, the fact that more controversy is not 
generated might simply indicate that charities are frightened from 
undertaking political activities that they think they should be 
engaging in, or that charities which would otherwise oppose 
Revenue's enforcement practices do not have the expertise, time or 


= tuo) = 


money to do so, or that the stakes are not high enough for them to 


do so. Probably the explanation embraces all of those considera- 
tions. 


There are a number of reasons why the present law has not 
created more difficulties than it has. First, it is not enforced 
with any rigor. Instances of charities engaging in political 
activities abound. Recently, for example, the churches and a 
number of wildlife federations have been involved in the center of 
a number of political issues. All major Canadian charities would 
undoubtedly admit to engaging in political activities.3 Another 
reason that the present law has not caused serious difficulties is 
that some of the 'controversial' organizations in the voluntary 
sector, such as the Canadian Civil Liberties Union, establish two 
non-profit corporations. One, which involves primarily 'educa- 
tional' activities, will be registered as a charity. The other, 
which will engage in ‘political’ activities, will remain unregis- 
tered. The use of this split-up technique provides an organiza- 
tion with the ability to insulate its charitable activities from 
political 'taint.' Of course, deductible contributions must be 
Spent for charitable purposes. However, where control is inter- 
locking, the use of such funds is difficult to trace. 


In spite of the fact that the present law has not caused 
serious difficulties, some groups continue to call for reform. 
The pressure for reform comes largely from those who think that 
charities should be under no restrictions with respect to politi- 
cal activities, those who admit that there should be some limita- 
tions on such activities but want clearer guidelines as to what 
activities are prohibited and those who are concerned about the 
apparently selective enforcement of the present law. 


The purpose of this paper is to provide background legal and 
policy information relating to the issue of the political activi- 
ties of charities. The materials reveal that there are no easy 
answers to the problem. As a recent English committee established 
to inquire into the voluntary sector noted “It became clear from 
the outset of our inquiry that the relationship between charitable 
and political activity would be one of the most important and 
difficult topics for us to consider.” 


The paper is divided into eight parts. Part I on background 
reveals that this subject has been a matter of concern in Canada 
only in the last five years. To provide context for the 
historical and policy parts of the paper it reviews the recent 
events that have brought the subject to the public's attention. 
It also reviews concerns that charities, members of Parliament, 
and the press have expressed about the present law. 


Part II explores the historical development of this area of 
the law. Among other things, it reveals the surprisingly fragile 
doctrinal base for the present law, and the social context out of 
which the law developed. 
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Part III explores the case law on the subject in more 
detail. It is not intended to be a complete analytical descrip- 
tion of the law, but instead a review of the policy justifications 
given by the judges in developing the various aspects of the law. 
This brief review is significant because it reveals that there 
appears to be no compelling justification given by judges in 
formulating the law in its broad, all-pervasive form. But the 
analysis does show a number of concerns that judges had in 
deciding particular cases that must be addressed in formulating 
policy in this area. 


Parts IV and V review developments in the United States and 
England. This review highlights some of the problems in this 
area, and suggests alternative ways of dealing with then. 


Parts VI and VII deal with the arguments for and against 
allowing charities to engage in political activities. These 
arguments are in sumary form in the outline. 


Finally, Part VIII suggests the alternative forms that guide- 
lines relating to the political activities of charities might 
take. 
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PART I BACKGROUND: RECENT EVENTS 


This issue has been in the news on at least two occasions 
over the last half-dozen years. It does not appear to have been 
raised as a serious matter of concern on occasions prior to that. 
It was not dealt with in the Carter Report, nor was it a matter of 
concern eight years ago when the Department of Finance issued a 
Green Paper on charities. 


It all began in February 19/78, when Revenue Canada, at the 
specific request of the then Revenue Minister, the Honorable 
Monique Bégin, published a draft Information Circular setting out 
what it considered to be the present law in relation to political 
activities of charities.? The Information Circular provided that 
“An object normally is said to be 'political' if its ultimate 
intention is to influence the policy making process ... of any 
level of government ."© And "An activity is considered political 
if it is designed to embarrass or otherwise induce a government to 
take a stand, change a policy, or enact legislation for a_purpose 
particular to the organization carrying on the activity."/ The 
circular then went on to distinguish between nonpolitical and 


political activities. The following activities were defined as 
nonpolitical: 


‘ Presenting briefs, with recommendations, 
to appropriate government bodies, whether 
or not they were solicited, provided they 
were not part of a campaign to influence 
legislation. 


. Making representations to appropriate 
elected representatives or government 
officials. 


‘ Publishing an impartial and objective 
magazine. 


. Holding conferences in which all sides of 
a public question are presented. 


The following activities were defined as political, and thus 
prohibited: 


. Lobbying, whether conducted directly or 
indirectly. 
: Public demonstrations which are intended 


to apply pressure upon a government. 
: Writing form letters to solicit members 
of the public to write letters of protest 


to their elected representatives. 


. Supporting a political party. 
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. Writing letters to editors of newspapers 
which air political views or attempt to 
sway public opinion on a “political” 
issue. 


Finally, the information circular noted that for activities 
to be regarded as educational instead of political, the following 
elements should be present in the activity: 


(a) The objective must be to instruct through stimulation of 
the mind rather than merely to provide information; 


(b) The subject matter must be beneficial to the public; 


(c) The benefits must be available to a sufficiently large 
segment of the population; 


(d) The interests of individuals must not be promoted; 


(e) The theories and principles advanced must not be perni- 
cious nor subversive; 


(f) The principles of one particular political party must 
not be promoted; and 


(g) An unbiased and impartial view of all factors of a poli- 
tical situation must be presented. 


The publication of the circular provoked a cry of outrage 
from members of the opposition in the House of Commons, newspaper 
editors, and charities, in particular, a number of the large 
churches. Before examining some of the concerns expressed, the 
events leading up to the issuance of the circular will be briefly 
reviewed. In.early 1976°a church organization, *Christian Pric- 
oners Release International, had planned a march on the Russian 
Embassy in Ottawa. Upon reapplying for registered charitable 
Status (its registration was withdrawn because it failed to file a 
required report), it was informed by Revenue Canada that if it 
took part in the march it would be engaging in political activity 
and therefore could not be registered as a charity under the 
Income Tax Act. The matter was raised in the House of Commons on 
several occasions.? The government was questioned about whether 
the Department of External Affairs had placed pressure on Revenue 
Canada in relation to the matter, and whether the department had 
written statements clarifying what is considered legitimate acti- 
vities of charitable organizations and what is regarded as poli- 
tical. This incident undoubtedly called the need for a clear 
statement of the present law to the attention of Revenue Canada. 
The information circular was not drafted, however, until the 
summer of 1977. It was drafted by the officials of Revenue Canada 
at the request of the then Minister of Revenue, The Honorable 
Monique Bégin. In the House of Commons she explained that she 
requested it to be drafted largely because of requests by women's 
associations who when they were applying for charitable status 


wished guidance on ys eae ron of what constituted prohibited 
political activities. 


S 
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The information circular was published in February, 1978, but 
the issue was not raised in the House of Commons until May 1, 
1978. On that date the government was questioned extensively 
about the information circular. It was accused of attempting to 
intimidate charitable organizations by its policy, as stated in 
the document, of prohibiting charities from engaging in political 


activities. The tenor of the questions might be gained from the 
following: 


In view of the fact that one church body, the 
Mennonite Central Committee, has already re- 
sponded by having interviews with officers of 
National Revenue, trying to define what the 
government is getting at in this regard, and 
that the government, according to officers of 
National Revenue, have agreed that the Menno- 
nite Central Committee can raise questions in 
respect of capital punishment, the purchase of 
fighter aircraft or a change in milk policy 
but cannot get involved in one of the church 
coalitions having to do with the upcoming 
disarmament assembly at the United Nations, 
will the Prime Minister indicate whether this 
action of intimidation in the circulation of 
last February is a direct attempt to remove 
the legitimate political rights of thousands 
of voluntary organizations in this country?!1 


The government responded by noting that the circular was not gov- 
ernment policy, but was merely an attempt to state what the common 
law was, for the guidance of charities.'2 Once it was understood 
that the Information Circular stated the law and not just shifting 
government policy, many of the comments in the House of Commons 
relating to the Information Circular became critical of the policy 
underlying the law: 


How can these charitable organizations, most 
of which are attempting to ameliorate the 
plight of certain underprivileged groups of 
people, be made to flourish when all of the 
avenues of affecting change are being closed 
to them? If they are not allowed to lobby, to 
hold public demonstrations or to conduct let- 
ter-writing campaigns to elected representa- 
tives, how can they make the government aware 
of their concerns? How can they get their 
point across if effective methods of doing so 
are considered to be what this government 
terms political and, as it says, “a threat to 
their status as charitable organizations"? We 
are not talking about partisan political 
efforts here at all. What the government says 
in its circular is that it sees any involve- 
ment in the political process, even that of 
recommending legislation on an issue of na- 
tional concern, as a questionable and perhaps 
even subversive activity by these groups. 
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Senator Guay was the Minister of National Revenue at the time 
the circular was issued and the matter arose in Parliament. Two 
days after the matter arose in the House of Commons, in the Senate 
both Senators Godfrey and Forsey not only criticized Senator Guay 
for the policy behind the circular but also criticized the 
language used in the circular.+4 The next day, May 4, 

Senator Guay gave a detailed reply to his critics, and then 
announced that he was withdrawing the circular "so that it may be 
reviewed and reworded to avoid any ambiguity."!? On May 17, 
before the House of Commons Standing Committee on Finance, Trade 
and Economic Affairs, Senator Guay further noted that in revising 
the circular "I hope to hear the views of some charitable 
organizations to make sure that our message, when next it goes to 


them, will not cause the unfortunate reaction that we have been 
experiencing. "16 


Although the circular was withdrawn the matter continued to 
arise during question period in the House of Commons. Opposition 
members were concerned, in particular, about what rules would be 
applied now that the circular had been withdrawn. Government 
members explained that since the circular was merely Revenue 
Canada's interpretation as determined by the courts its publica- 
tion or withdrawal had no effect on the law.!/ 


It might be noted that there was considerable misunderstand- 
ing in the press, by voluntary organizations and in the House of 
Commons about the status of the information circular issued by 
Revenue Canada. Many commentators were offended that bureaucrats 
in Revenue Canada should be promulgating rules relating to the 
political activities of charities, others felt that the circular 
represented a change in government policy. In fact, of course, 
Revenue Canada was simply attempting to provide charitable organi-~ 
zations with their interpretation of law as decided by the 
courts. They have no authority to make laws. In information cir- 
culars they simply attempt to deduce the current law from common 
law cases. Naturally to provide the kind of guidance that the 
voluntary organizations wanted they had to be more specific than 
the cases had, and it might be that if challenged on some of their 
specific interpretations, and in the light of the facts of a par- 
ticular case, their interpretation might not be upheld by a 
court. However, it is clear that they were responding to a 
request for guidance as to what they thought represented the law, 
and neither they nor the government were attempting to impose new 
restrictions on charities. 


The matter surfaced again in the House of Commons during the 
debate on the proposed Canada Non-Profit Corporations Act in De- 
cember of 1978. Numerous criticisms were made of the “withdrawn” 
information circular. The following are typical: 


First, it was based on a couple of court cases 
that were certainly not recent and which show- 
ed very little relevance to the present 
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situation. The interpretation that was put on 
these cases went, from my point of view, away 
beyond what those particular cases in effect 
decided. I thought it entered very much into 
the situation of departmental officials, if 
not ministers, beginning to intimidate or to 
some degree limit the freedom of action of 
charitable organizations of this country./® 


iL find that sort of .circulargisaeued uomoredani— 
zations which are fulfilling a very important 
role in our society an abomination. They are 
fulfilling a role that no government in any 
democratic country will ever be able to ful- 
fill or should fulfill. These channels should 
be open to our citizens to express themselves, 
and to influence legislation and legisla- 
tors. 


The newspapers gave extensive coverage to the issue when it 
arose in the spring of 1978.29 That coverage will be briefly 
reviewed here because it reveals the concerns shared by the volun- 
tary sector over the prohibition of political activities. 


Many organizations registered as charities explained that 
they breached the guidelines routinely. For example, on April 16, 
in a widely reported Canadian Press story the following conversa- 
tions were reported: 


And A.C. Forrest, editor of the United Church 
Observer, revealed his magazine and many 
church leaders continually breach Revenue 
Canada's strict guidelines for “charitable 
activities.” 


Forrest said demonstrations by church members 
against the Viet Nam war and in support of 
California agricultural workers would have 
violated the Revenue Canada guidelines, but 
were never enforced because they are “foolish” 
and “unenforcable.” 


Ms. Dudley of the Migraine Foundation explai- 
ned that she has never hesitated to encourage 
the public to write letters to politicians, 
urging legislation reform. 


“I'd be willing to make a guess that 50 per 
cent of the legislation passed in this country 
has been at the urging of some group,” she 
said. "If you ever just sat and waited for 
the government to propose legislation, you 
know what would happen.” 
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A common theme in the newspaper coverage was to note the 
apparently arbitrary enforced standards by comparing organizations 
that had qualified as registered charities, with those that had 
not: 


Wednesday's column identified two Quebec-based 
unity groups which had received charitable 
organization status by Revenue Canada while 
other non-profit organizations were being 
denied a similar registration because of poli- 
ticalwactivity. 


These two organizations, Positive Action and 
the Council which had received the Revenue 
department's blessing, were contrasted with 
the case of the Brampton Women's Centre which 
was recently denied a similar status on the 
grounds that its purposes were partly 
political. 


The author went on to note a number of other unity groups which 
had received registration. 


Both the Toronto Star and Globe and Mail attached the circu- 


larsdnMedd torialst® The*Toronto: Star in. an. editorial entitled 
"Ottawa shouldn't muzzle charities,” urged: 


The Trudeau government is off base in its 
effort to muzzle voluntary organizations that 
campaign for a better deal for the physically 
handicapped, native peoples, needy citizens 
and other groups. 


An amendment to the Income Tax Act, clearly 
defining a charity and its activities in terms 
of what it does today - and that certainly 
goes beyond distributing food baskets to the 
poor and includes advocating change in public 
policy - is in order. 


Meanwhile, let's put those new guidelines 
where they belong - in the paper shredder. 


A few days in another editorial the editorial board of the Toronto 
Star returned to the point, noting:2 


Governments rarely introduce social reforms 
unless there's public pressure. And charities 
usually get public support through public 
meetings, writing to politicians of all 
parties, appearing on broadcast talk shows, 
running advertisements and the like. 


Yet Guay has now told the citizen-supported 
voluntary agencies in the community, on whom 
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we still depend for many of our social servi- 
ces from day care to homes for the physically 
and mentally handicapped to free blood trans- 


fusions, that they can no longer do these 
things. 


The right to urge governments to change poli- 
cies, by all the means available in a civili- 
zed society, is a fundamental one in a demo- 
cracy and should not be denied to citizens 
whether acting as individuals or in associa- 
tion. 


After the government announced that the circular would be 
reviewed, the Globe and Mail in an editorial entitled "Stupid, to 
Duty dt cha ritabil yp, stated, 


An official in the charitable and non-profit 
organizations section says this review will 
relate only to the document's wording and not 
to its principles. 


This won't nearly do. Both the circular it- 
self and the philosophy it represents should 
be withdrawn from circulation. 


In 1981, the issue again became prominent because two chari- 
ties decided to dispute Revenue Canada's registration decision 
involving the alleged political activities of the two charities in 
the Federal Court of Appeal. One case involved Renaissance Inter 
national, an Ontario based evangelical organization. Revenue 
Canada gave this charitable organization notice on November 23, 
1980 that it intended to deregister it. Apparently, Revenue 
Canada was of the view that the organization had engaged in poli- 
tical activities since, among other things, it had purchased two 
full-page advertisements in a local newspaper urging voters to 
elect a "moral majority” in the federal election and to express 
their concern about pro-homosexual candidates in the Toronto civic 
race. Renaissance groups across the country, all self-described 
right-wing fundamentalist groups, frequently prepare and publicize 
moral report cards on candidates in elections. 


This case was argued before the Federal Court of Appeal on 
November 16 and 17, 1982. However, the issue of whether Renais-— 
sance International had engaged in political activities was not 
argued. The court allowed the appeal on the grounds that Revenue 
Canada had violated the principles of natural justice because of 
the procedure it followed in sending a letter warning Renaissance 
International that its charitable status would be revoked. Proce- 
dural fairness required that Revenue Canada hold a hearing with 
Renaissance International before such a letter could be sent. 


The second case arose because in February 1980, Revenue 
Canada refused to register the Manitoba Foundation for Canadian 
Studies as a charity under the Income Tax Act. The main object of 
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the foundation was to publish Canadian Dimension, a left-of-centre 
economic magazine. In her letter to the foundation, explaining 
her decision not to register the foundation, a representative of 
Revenue Canada wrote “On the basis of the material contained in 
the Canadian Dimension magazine, it would appear that its main 
goal is not to educate the reader in the sense of training the 
mind in matters of political science but to promote a particular 
political ideology. Accordingly, the purpose of the magazine does 
not come within the meaning of education in the charitable sense.” 
There were allegations reported in the press that the magazine had 
been singled out for political censorship. 2? The foundation filed 
an appeal from this decision in the Federal Court of Appeal. How- 
ever, as yet the foundation has not proceeded further with the 
case. 


An association of national charities hired legal counsel and 
were prepared to petition to intervene in one or both of these 
cases.3l Once again newspaper editorials called for a change in 
the law. For example, The Toronto Star editorialized: 32 


The law should be amended to recognize the 
20th-century role of a charity so that it can 
collect contributions from individual Cana- 
dians without constantly having to worry 
whether the tax man is going to revoke its 


status and disallow deductions for the dona- 
tions: 


It is, of course, necessary to draw a line 
between political and charitable activities. 
But the line should be drawn at partisan poli- 
tical activities, designed to further the 
interests of a particular’ political” party or 
individual, while leaving the churches and 
voluntary organizations free to attempt to 
change and influence public policy for the 
public good. 


However, the outcry in the press and the House of Commons occa- 
sioned by these two cases was not as great or as strident as the 
outcry in 1978 over the issuance of Revenue Canada's information 
circular. Perhaps, when confronted with actual cases commentators 
became more aware of the sense of some limitation on the political 
activities’ of charities. 
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PART II HISTORICAL DEVELOPMENT AND ASPECTS OF THE PRESENT LAW 


In assessing a common law doctrine, a study of its develop- 
ment is significant for two reasons. First, it reveals the social 
or economic context out of which the doctrine arose so that a 
judgment can be made as to whether this context still persists. 
Second, it reveals whether the doctrine was the result of a well- 
thought out and deliberate policy choice or whether it was the 
result of a conceptual error, or the extent to which it reflects 
biases of individual judges or the judiciary generally. One of 
the remarkable aspects of the common law rule that prohibits 
charities from engaging in political activities is its fragile 
doctrinal base, and the lack of any persuasive policy justifica- 
tion given for it by the judges. 


The first English case in which it is stated as a general 
proposition that trusts established with political objectives are 
not charitable is Bowman v. Secular Society Ltd., 22 POL & “Er shat 
case Lord Parker stated that "Equity has always refused to recog- 
nize (political) objects as charitable ... a trust for the attain- 
ment of political objects has always been held invalid."34 This 
blanket prohibition on political activities and the fact that it 
has always been the law has been affirmed in subsequent cases in 
both Canada and England. 39 Some judges have BAY One puzzlement 


at the lack of judicial authority on the point, but none have 
questioned its correctness. 


However, in fact, not only was there no judicial authority 
for Lord Parker's assertion in Bowman, in 1917, but previous com- 
mon law cases had held just the opposite. The only related lines 
of judicial decisions were one that dealt with superstitious uses 
and one that dealt with charitable purposes that were against pub- 
lic policy. The former had been completely overruled by statute 
by 1850, the latter was confined narrowly to a small number of 
cases. During the 1500 and 1600's a number of uses, namely, 
Superstitious uses, were held both by statute and common law not 
to be charitable.3/’ A superstitious use was defined generally as 
“one which has for its object the propagation of the rites of 
religion not to be tolerated by the law.” Tudor, the leading 
commentator on charities in the late 1900s, states in an early 
edition of his treatise on charities, that “The persons who, dif- 
fering from the established religion, were obvious to the law 
against superstitious uses, may be divided into three classes: 
Protestant Dissenters, Roman Catholics, and Jews." He then 
discusses at length the numerous cases that had arisen under each 
of these heads. Gradually, as religious tolerance became more 
widespread, these so-called superstitious uses were rendered valid 
by statute. The last such statute validating uses relating to the 
Jewish religion was passed in 1846. Thus, after this year all 
so-called superstitious uses could be held to be charitable, 
usually on the grounds of the advancement of religion. 


A second line of cases in the 1800s, and which might have 
been related to the cases on superstitious purposes, held that 
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certain purposes which were apparently charitable were void on the 
grounds that they were contrary to public policy. Two of these 
cases will be briefly reviewed here since they were later referred 
to as establishing the general proposition that political purposes 
could not be charitable. 


In a case decided in 1828, De Themmines v. De Bonneval49 
the settlor established a trust for the purpose of promoting and 
publishing a book which taught that the Pope had in all ecclesias- 
tical matters a supremacy which was paramount even to the autho- 
rity of the temporal sovereign. The Master of the Rolls, 
Sir John Leach, held, without elaboration, "It is against the 
policy of the country to encourage, by the establishment of a 
charity, the publication of any work which asserts the absolute 
supremacy of the pope in ecclesiastical matters of the sovereignty 
of the state ... this charitable trust is to be deemed a super- 
stitious use and against public policy."41 It is questionable 
whether this case even establishes a separate basis in public 
policy for holding a trust not charitable; it appears to be based, 
in the main, on the fact that the trust could be characterized as 
at least related to a superstitious use. 


The second case that was subsequently relied upon as estab- 
lishing the general proposition that political purposes were not 
charitable was decided in 1851, Habershon v. Vardon.43 The testa- 
tor directed that £1000 of his estate should be paid “towards the 
political restoration of the Jews to Jerusalem and to their own 
land." The Vice-Chancellor (Knight-Bruce) gave a short judgment, 
which can be quoted in full, holding the gift void: 


The gift of the £1000 was not a charity 
legacy, but was void. If it could be under- 
stood to mean anything, it was to create a 
revolution in a friendly country. Jews might 
at present reside in Jerusalem; and, if the 
acquisition of political power by them was 
intended, the promotion of such an object 
would not be consistent with our amicable 
relations with the Sublime Porte.44 


The public policy basis for this judgment, namely concern over the 
effect of the gift on the conduct of English foreign affairs, 
might be legitimate, but it could hardly extend to prohibit all 
political activities by charities. 


In addition to other cases adjudicated during the 1900s 
holding trusts for political purposes not to be charitable, there 
were many cases where purposes were held to be charitable, but 
today would likely be held to be for political purposes and 
therefore invalid. For example, the following purposes were held 
to be charitable: to distribute the works of Joanna Southcote; 49 
to attempt to promote legislation prohibiting the sale of 
pepe ge liquor; to propagandize anti-vivisection 
principles; 6 establish a fund for promoting a Bill before 
Parliament to establish a bishopric for Birmingham; 48 to spread 
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socialistic doctrines, subject to their being found on inquiry not 
to be illegal; 49 to establish a club for the furtherance of 
conservative peusaa<. combined with religious and mental 
improvement;> “to promote, aid, and protect citizens of the 


United States, of African descent, in the enjoyment of their civil 
rights." 


No 18th century commentator or textbook writer (except one, 
who is mentioned below) suggested that generally political 
purposes could not be regarded as charitable. For example, in 
1906 the editors of the leading treatise on charities, Tudor's 
Charitable Trusts, assert that “Gifts for propagating particular 
doctrines may also be charitable ... In these cases, provided that 
the doctrines to be promulgated are not of a pernicious character, 
the court looks only to see whether the intention is to benefit 
the community. It is not concerned to see whether that result 
will be achieved or to determine the merits of any particular 
controversy." 2 The only related basis for holding a purpose not 
charitable that was recognized by the commentators was the basis 
that the purpose was against public policy. Invariably, the two 
cases cited as illustrating this general ground were the two 
discussed above: De Themmines v. De Bonneval, a trust to print 
and circulate a treatise inculcating the supremacy of the Pope, 22 
and Haberston v. Vardon, a gift toward the political restoration 
of the Jews.°4 But no commentator generalized this grounds for 
holding a purpose not charitable into a general prohibition 
against political purposes, except one. 


In 1888, Amherst D. Tyssen, an English barrister, published a 
treatise entitled The Law of Charitable Bequests.2° Inehiis. trea 
tisé he made the following bold generalization about the validity 
of gifts for political purposes, "an association (to promote some 
change in the law) is not really of a charitable nature."2/ He 
based this conclusion largely on the two cases cited above, but in 
addition he supported it with the following reason, “However 
desirable the change may really be, the law could not stultify 
itself by holding that it was for the public benefit that the law 
itself should be epangedee. 


This assertion was to be the genesis of the common law rule 
that charities cannot engage in political activities. Before 
examining its evolution and incorporation into the common law, 
however, it might be noted that it would have been sounder for the 
author to argue to exactly the opposite conclusion than he reached 
on the basis of his reasoning: suggesting that the law should not 
recognize the legitimacy of those who argue that it should be 
changed is likely to lead to its stultification. As one 
commentator has noted, “There would be no stultification in the 
law if the law were that the object of improving the law was 
charitable."2? The authors of the second edition of Tyssen's 
treatise must also have been embarrassed over the breadth of this 
generalization and the reason given for its support since the 
passage was deleted from that edition, over 30 years later .©0 


Only four years after his treatise was published, Tyssen's 
view on the validity of a trust for political purposes was soundly 
rejected by a Canadian court in Farewell v. Farewell.©! The case 
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involved a bequest to trustees “to promote the adoption by the 
parliament ... of legislation prohibiting totally the manufacture 
or sale in the Dominion of intoxicating liquor ... whether by 
educating and developing a strong public sentiment in its favor or 
by other and more direct means epee 2 Net holding this purpose 
charitable Boyd, C. dealt directly with Tyssen's assertion about 
the invalidity of political purposes. Regarding the "“stultifica- 
tion" argument he said: 


But the judges frequently say that the law is 
not right as it stands - they suggest amend- 
ments of the law, and though they are undoub- 
tedly bound to administer the law as they find 
it, they are not on that account to assist the 
bequests of one who seeks to procure what he 


deems a desirable change in the law by consti- 
tutional means. 63 


Again the question is not as I take it whether 
the law should stultify itself by declaring 
that it was for the public benefit that the 
law should be changed. The court in affirming 
the validity of a charitable bequest does not 
so declare because satisfied that it is or 
that it will be a public benefit - The ques- 
tionvis’first:* Is*it forya public purpose? 
then: Is that purpose a lawful one?64 


Finally, as to whether the gift was lawful Boyd, C. noted: 


Does this object become other than "“chari- 
table" because the testator indicates that the 
mode of obtaining what he aims at is by means 
of legislation? 


Surely no; because the result desired is to be 
pursued by the education of public opinion; 
that vis a tergo by which the organism of 
government is moved - statutes are shaped - 
penalties enforced. 


This is to seek the amendment of the law, 
according to law, and Se ee the proposed 
scheme is not contrary to law. 3 


Similar sentiments were expressed by an English court seven 
years after the publication of Tyssen's text, although the text 
was not specifically referred to. In re Foveaux, ©/ involved a 
gift to various societies for the suppression and abolition of 
vivisection. Even though the repeal of an Act of Parliament was 
part of the objects of these societies,©8 the gift was held to be 
charitable. In an implicit reference to Tyssen's argument the 
judge noted, “The intention is to benefit the community; whether, 
if they achieved their object, the community would, in fact, be 
benefitted is a question on which _I think the court is not 
required to express an opinion.” 
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It seems clear that political objects alone were not suffi- 
cient to render a charitable trust void in the 1900s. The first 
case in which there is an explicit statement that a trust for the 
attainment of political objects is not charitable was decided in 
1917, Bowman v. Secular Society Ltd.°9 This is the case that all 
subsequent cases holding political objects not to be charitable 
rely upon. However, it is slim authority. Only one judge out of 
five who gave reasons for judgment really addressed the issue, and 
the only authority he cited for the proposition was De Themmines 
v. De Bonneval./ But because it is such a significant case it is 
worth reviewing in some detail, along with the reason given by 
Lord Parker, the only judge to address the issue, as to why 
political purposes could not be charitable. 


In Bowman, Bowman's next-of-kin disputed a bequest be made to 
the Secular Society Limited. The main objects of the society were 
to promote the principle that human conduct should be based upon 
natural knowledge, and not upon supernatural belief; the abolition 
of all support, patronage or favor by the state of any particular 
form or forms of religion; and numerous other secularizing goals, 
many involving legislative changes. The main issue in the case 
was whether a company incorporated under th Companies Acts with 
these objects was capable of taking a gift. The next-of-kin 
argued it was not on the ground that (1) the propagation of anti- 
Christian doctrine was blasphemy (and therefore illegal), and (2) 
in any event, the courts should not assist in the promotion of 
such anti-Christian doctrine was blasphemy (and therefore ille- 
gal), and (2) in any event, the courts should not assist in the 
promotion of such anti-Christian objects. The court settled the 
case by holding that such a corporation was capable of acquiring 
property by gift; however, four of the judges also addressed the 
situation had there been a trust. They all arrived at different 
conclusions. Lord Parker was the only judge to raise the issue of 
the validity of political purposes. And, after very emphatically 
stating that no trust had been vested, he goes on to conclude that 
if there had been it would be invalid. He asserts, without 
authority (and clearly wrongly), "Equity has always refused to 
recognize (political) objects as charitable ... a trust for the 
attainment of political objects has always been held invalid."/! 
He reasoned that this is the law not because such a purpose is 
illegal, but “because the court has no means of judging whether a 
proposed change in the law will or will not be for the public 
benefit, and therefore_cannot say that a gift to secure the change 
is a chatitable gift.’ 


Textwriters’3 and commentators/4 writing immediately after 
the judgment tended to treat Lord Parker's remarks about the vali- 
dity of political objects as anomalous. However, during the 1920s 
and '30s a number of cases held or suggested that political purpo- 
ses were not charitable./° Finally, in 1948, in what has become 
the leading case, National Anti-Vivisection v. Inland Revenue 
Commission, /© the English House of Lords, many of the judges 
citing Lord Parker in Bowman and from Tyssen's first edition, held 
that political purposes were not charitable. This case has been 
followed in a number of subsequent English cases and there caye ye 
no question now about the validity of the general proposition. 
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In Canada, around the turn of the century a number of politi- 
cal purposes were held to be charitable; for example, a testamen- 
tary trust to promote temperance legislation, 78 trusty toy. proe 
mote, aid and protect citizens of the United States, of African 
descent, in the enjoyment of their civil rights,"/9 and a gift .to 
the British Union for the Abolition of Vivisection. Bowman, 
the first English case to suggest that political objects were not 
charitable, was not cited in a Canadian case for that proposition 
unt iL, 1937.09 Lin that syear sin cRe Knight, 82 in dicta it was stated 
that a gift “to the Henry George Foundation, an organization 
formed and established for the promotion of the doctrines of the 
late Henry George, including his theories and principles respect- 
ing the Single Tax" was “political rather than charitable.” 


After National Anti-Vivisection Society v. I.R.C.83 was de- 
cided by the House of Lords, two leading Canadian cases, both in 
the Saskatchewan Court of Appeal, have followed it and held that 
political purposes are not charitable.84 In Re Patriotic Acre 
fund, 9 it was stated that "Even if it is assumed that some of the 
activities of the United Farmers are charitable, its main activi- 
ties ... are political.” Similarly, the Co-operative College of 
Canada was held not to be a charitable organization, in part, 
because some of its objects were political. 86 


Before reviewing the policy reasons given by the court for 
prohibiting political activities two general aspects of the pre- 
sent law should be clarified. First, the general proposition that 
organizations constituted for political purposes cannot be charac— 
terized as charitable applies whether the organization's objects 
expressly refer to political purposes or political purposes are 
implicit in the organization's objects. Thus, in McGovern v. 
Attorney General8/ Slade J. refused to grant an application by the 
trustees of the Amnesty International Trust for a declaration that 
the trust should be registered under the Charities Act 1960. One 
object of the trust was “attempting to secure the release of Pris- 
oners of Conscience."88 It was held that this purpose implied 
that the object of the trust were to be furthered by procuring 
"the reversal of the relevant decisions of governments and govern- 
mental authorities ... The procurement of the reversal of such de- 
cisions cannot, I think, be regarded merely as one possible method 
of giving effect to the purposes (stated) ... "89 poe Hh We MSW ol Ea) 
Annual Defence and Anti-Vivisection Society v. TR Cx, 2° the 
objects of the Society were stated to be to “oppose Oe eto 
and all experiments on animals ‘calculated to cause pain'.” 

Mr. Justice Dankwerts rejected the Society's claim that this was a 
charitable purpose since it did not refer to attempting to influ- 
ence legislation: "The matters which are to be done ... must 
necessarily in the end involve an attack on the Cruelty to Animals 
Act, 1876, and the promotion or the support of legislation for 
repealing that Act and for suppressing vivisection altogether. "?2 

A second general aspect of the present law is that at common 
law an organization whose main objects are charitable may take 
part in influencing legislation if these activities are incidental 
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and ancillary to its primary charitable objects. This was first 
made clear in the reason for judgment of Atkin L.J. in CIR v. 
Yorkshire Agriculture Society,?? decided in 1928. The Yorkshire 
Agriculture Society was formed in 1837 for the promotion of agri- 
culture (a charitable purpose). In 1923 it amended its rules and 
adopted as one of its objects "“(t)he watching and advising on 
legislation affecting the agricultural industry and the improve- 
ment, assistance and promotion of agriculture generally." 

Lord Justice Atkin did not regard the reference to legislation as 
a serious threat to the society's charitable status: 


I can imagine that a society which was formed 
solely for the purpose of watching and advi- 
sing on legislation affecting agriculture 
would not be a society formed for a charitable 
purpose. But that does not seem to me at all 
to affect the matter. It is perfectly con- 
sistent with the main object of the Society 
being one for the promotion of agriculture 
generally, that in order to carry out its 
object it should watch and advise on legisla- 
tion affecting agriculture. 


This general proposition has been repeated in a number of 
subsequent English cases. For example, Lord Simonds suggested in 
National Anti-vivisection?> that where the political objects are 
"merely ancillary to the attainment of what is exhypothesi a good 
charitable object,” the trust would stand.2© In Re Hood?’ on an 
application for a determination of the validity of a testamentary 
disposition on trust “in spreading the Christian principles before 
mentioned and in aiding all active steps to minimize and extin- 
guish the drink traffic, "98 Lawrence L.J. held that: 


The learned juged was right in holding that it 
was not an independent additional object, but 
was merely introduced by the testator as 
pointing out one of the ways by which his main 
object could be attained ... That main purpose 
being charitable, it seems to me that it is 
none the less good because the testator has 
pointed out the means by which in his opinion 
that main object could best be obtained 
(emphasis added).99 


And in McGovern v. Attorney General, 100 which involved the chari- 
table status of Amnesty International, Slade J. said: 


Nevertheless, in any case where it is asserted 
that a trust is non-charitable on the grounds 
that it introduces non-charitable as well as 
charitable purposes, a distinction of critical 
importance has to be drawn between (a) the 
designated purposes of the trust, (b) the 
designated means of carrying out these pur- 
poses and (c) the consequences of carrying 
them out... 
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Similarly, trust purposes of an otherwise 
charitable nature do not lose it merely be- 
cause the trustees, by way of furtherance of 
such purposes, have incidental powers to carry 
on activities which are not themselves chari- 
table. 


In spite of the clarity of the common law position!92 it has 
been suggested that in Canada, at least in order to be registered 
under the Income Tax Act, charities are prohibited from engaging 
in any political activities at all, even if they are only ancilla- 
ry to their main charitable objects. 193 This view is based on the 
relevant definitions in the Income Tax Act. To be registered as a 
"charitable organization" under the Act a charity must devote "all 
(its) resources ... to charitable activities.” To be registered 
as a “charitable foundation" it must be “constituted and operated 
exclusively for charitable purposes. "195 


The Department of Revenue, in its information circular, "“Re- 
gistered Charities: Political Objects and Activities, "106 which 
was issued and then hastily withdrawn in 1978,197 construed these 
definitions literally. It took the position that although a char- 
itable organization with secondary political objects might be reg- 
istered, it could not engage in any political activities: it has 
to devote “all (its) resources ... to charitable activities."!08 
Whereas a charitable foundation with secondary political objects 
would not be registered at all since by the definition an 
applicant must be constituted and “operated exclusively for 
charitable purposes."109 


This is not the place to embark on a legal argument about the 
technical meaning of the words used in the definition of a “chari- 
table organization." However, it might be noted that the view 
that because a “charitable organization" is required to devote 
*all(its)*resources: ©... “to charitable sactivitiessit icannot 
engage in ancillary political activities is not an obvious one, 
whether a purposive or literal approach is taken in construing the 
definition. There is nothing in the legislative history relating 
to the definition of “charitable organizations" to suggest that a 
dramatic change in the common law was intended. In terms of the 
literal meaning of the definition it is not obvious what the 
phrase “charitable activities" refers to. It appears to have been 
used in the definition only because the grammatical context and 
its relationship to other subsections required it. However, it is 
not a phrase that was used at common law. At common law the issue 
always is whether purposes or objects are charitable. Clearly 
objects or purposes can be charitable, but how can "activities" 
themselves be charitable. If charitable activities are construed 
as activities engaged in pursuit of charitable purposes then we 
are driven back to the common law definitions. At common law pol- 
itical purposes were held not to be charitable, but in pursuing 
its charitable purposes, as a matter of policy, a charity could 
engage in some limited amount of political activities. Nothing in 
the common law doctrine would hold that political activities could 
not be charitable activities (assuming that charitable activities 
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are defined as activities engaged in pursuit of charitable 
objects). Thus, at common law it would not be incorrect to sug- 
gest that charities must engage exclusively in charitable activi- 
ties and yet admit that some portion of these activities could be 
of a political nature. At least it might be fairly said that the 
question as to whether “charitable organizations" can engage in an 


ancillary amount of political activities is an open question in 
Canada. 
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PART III POLICY JUSTIFICATION GIVEN BY JUDGES FOR PRESENT LAW 


No general principle of common law dictates that charities 
should not be allowed to engage in political activities. Judges 
reached that result solely on policy grounds. In this section of 
the paper the various reasons judges have given for prohibiting 
charities from engaging in political activities will be reviewed. 
Any proposed changes in the law obviously ought to address the 
concerns raised by the courts. 


It is commonly stated in broad terms simply that “Trusts for 
the attainment of political objects have always been held not to 
be valid charitable trusts ... "110 However, at least in terms of 
examining the reasons for the rule, it is useful to further clas- 
sify the cases. Analytically, the courts embrace within the pro- 
hibition on political activities at least four distinct kinds of 
activities: (1) attempting to bring about, or opposing, changes 
in the law; (2) “furthering the aims of *political partiess)(3) ef— 
fecting foreign relations; and (4) propagandizing, including the 
spread of general political doctrine or attempts to persuade the 
public to adopt a particular attitude toward some broad social 
question.lll 


A Promoting or Opposing Changes in the Law 


A trust or other organization whose principal purposes in- 
clude promoting changes in the law will not be charitable, even 
though its aims otherwise fall within a recognized category of 
charity. The leading authority for this proposition is National 
Anti-vivisection Society v. I.R.C.112 The society claimed an 
exemption from income tax on the ground that they were a charita- 
ble organization. The main object of the society was the total 
abolition of vivisection by repeal of the Cruelty to Animals Act, 
1876 and the substitution of new legislation. A majority in the 
House of Lords held that the trust was not charitable on two 
grounds. First, it could not be shown that the trust was for the 
benefit on the community within the fourth head of trusts laid 
down by Lord Macnaughten in Pemsel's case. Second, the objects of 
the society being an alteration in the law, the purpose was a 
‘political’ one and therefore not charitable. There are numerous 
cases in which an organization's purposes have been held to be 
political, and therefore not charitable, because they embrace the 
promotion of changes in the law.t13) In holding this purpose to be 
political the courts have not distinguished between attempts to 
change legislation through grassroots or direct lobby. The fol- 
lowing reasons have been given by the courts for prohibiting char- 
ities from promoting or opposing changes in the law. 


The rationale given by Tyssen, the first commentator to sug- 
gest the general principle that a trust established to secure a 
change in the law is political in character and therefore not 
charitable, was that “the law could not stultify itself by holding 
that it was the public benefit that the law itself should be 
changed. Each court in deciding on the validity of a gift must 


- 145 - 


decide on the principle that the law is right as it stands."114 
This quotation has been cited by the courts with approval. 

But, it- is difficult to ascribe sense to’ the rationale. .On the 
face of it, it would seem that the rationale would support just 
the opposite conclusion. The law could best assure that it was 
not stultified by encouraging proposals for reform. A leading 
English scholar on the law of equity made the following comment 
about the rationale given by Tyssen, “surely this is carrying the 
fiction of the perfection of the law, if indeed such a fiction 
exists, to a dangerous extreme ... "116 But even this comment 
goes too far, by holding that a trust whose purpose is to achieve 
a change in the law is charitable, a judge is not necessarily con- 
ceeding the law is less than perfect. Only that it is for the 


public benefit that people be allowed to challenge the law, or 
argue that it should be changed. 


Most frequently, the courts have simply noted that political 
activities are not charitable because the courts have no way of 
knowing whether the change in the law would be for the public 
benefit. Lord Parker in Bowman v. Secular Society!!/ elaborated 
on this rationale for prohibiting charities from engaging in poli- 
tical activities: 


A trust for the attainment of political ob- 
jects has always been held invalid, not be- 
cause it is illegal, for everyone is at liber- 
ty to advocate or promote by any lawful means 
a change in the law, but because the court has 
no means of judging whether a proposed change 
in the law will or will not be for the public 
benefit, and therefore cannot say that a Bits 
to secure the change is a charitable gift. 


This rationale, which is obviously based on the views of 
Tyssen that were quoted above, 119 has been given in numerous 


cases.!20 Indeed the quotation from Lord Parker is often simply 
quoted verbatim.121 


A number of criticisms have and can be made of this ration- 
ale. First, in holding a particular religious doctrine to be 
charitable the courts do not concern themselves with whether it is 
for the public benefit. They admit they have no way of judging; 
therefore, all religious purposes are held to be charitable unless 
against public oe The same reasoning could be applied to 
political purposes. Indeed, in the United States, the same 
impossibility that troubled English courts (determining whether 
proposed legislative changes were in the public interest) led many 
American courts to the conclusion that all trusts for political 
purposes are charitable. !23 


Also, the first premise of the argument - that judges have 
no way of knowing whether a change in the law would be in the pub- 
lic benefit - is open to dispute. Judges frequently recommend 
changes of the law. And indeed, somewhat ironically, in the 
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leading case in which the court held that political purposes were 
not charitable, National Anti-Vivisection Society v. T-R-Ce, 2 an 
alternative ground for the judges decision was that the suppres- 
sion of vivisection, which was the purpose of the trust in the 
case, was not for the public benefit. One commentator charac- 
terized this rationale given by judges as “true pathos.” It is 
also a strain on credulity, noted that "There are few people 
better qualified than judges to assess whether a change in the law 
would be for the public benefit."125 


Of course the charitable nature of a purpose should not turn 
on whether a particular judge thinks a change in the law would or 
would not be in the public interest. So most significantly, this 
rationale for prohibition perhaps simply misses the point. The 
question is not whether a particular legislative outcome is in 
itself for the public good, but whether having all sides presented 
on legislative issues is a public benefit. As a legal commentator 
has noted, “There seems no reason why judges should be unable to 
determine whether the advocacy of change in particular laws is for 
the public benefit. It may be possible to decide it is, even if 
there remain doubts about the rights and wrongs of the change 
itself. In a free democracy the promotion of controversial views 
may well be for the public benefit."!26 The leading American 
commentator, in supporting the United States law also revealed the 
fallacy of this rationale for prohibiting charities from engaging 
in political activities: 


Many American decisions and, it is submitted, 
the better reasoned cases, declare that trusts 
which seek to bring about better government by 
changing laws or constitutional provisions are 
charitable, so long as the settlor directed 
that the reforms should be accomplished peace- 
ably, by the established constitutional means, 
and not by war, riot, or revolution. If the 
plans advocated have merit, and can win their 
way through arguments advanced by means of the 
trust, will it not be for the best interests 
of society that the changes be made? If the 
new schemes are impractical ideas, they will 
not be widely accepted and the trust will have 
served no purpose except to stimulate public 
interesting the soundness of existing methods 
of government, which is in itself desirable. 

A refusal to give judicial support to a gift 
which is aimed at changes in statutes or con- 
stitutions discourages progress. Assuming 
that democracy is a success and that the peo- 
ple are able to judge what institutions are 
best for themselves, the more discussions of 
new governmental ideas the better. Progress 
comes from trial and error, from argument and 
thoughtful consideration, not from stolid 
adherence to a plan which was good enough for 
Our ancestors who lived under different condi- 
tions. 
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A third reason sometimes given by the courts in support of 
their conclusion that political activities are not charitable is 
that it would be incongrous if the Attorney-General and the court 
were called up to administer a trust, which they might be required 
to if it were charitable, when they did not agree that the legal 
changes being proposed were in the public interest. Lord Simonds, 
in National Anti-Vivisection, said: 


One of the tests, and a crucial test, whether 
a trust is charitable, lies in the competence 
ofthe icourt<toecontrol.cand «reform Ooo) it 
is the King as parens patriae who is the 
guardian of charity and ... it is the right 
and duty of the Attorney-General to intervene 
and inform the court, if the trustees of a 
charitable trust fall short of their duty. So 
Coo, 11t is his .duty oto assist) the court s/f 
need be, in the formulation of a scheme for 
thegexecution sof <accharitable trust? “But "Fe. 
is it for a moment to be supposed that it is 

is) function ... to intervene and demand 
that a trust shall be established and 
administered by the court, the object of which 
is to alter the law in a manner highly 
prejudicial, as he and His Majesty's 
Government might think, to the welfare of the 
State? (Emphasis added.) 


This argument is often stated in slightly different forms. For 
example, it is stated that it would be an anomaly for a court, 
which has been entrusted with the duty of maintaining and enfor- 
cing the laws as they exist, to administer a trust devoted to 
changing those laws. 29 or that, even if evidence were introduced 
showing that a particular change in the law were beneficial, the 
court "must still decide the case on the principle that the law is 
right as it stands, since to do otherwise would be to usurp the 
functions of the legislature."139 This basic argument, and its 
variants, are without substance. It is not clear why enforcing a 
charitable trust whose purposes they disagree with should cause 
either the Attorney-General or judges any difficulty. Presumably, 
these people must frequently make and enforce decisions in their 
official capacity that they personally disagree with. 


A fourth reason given by the courts in support of their con- 
clusion that political activities are not charitable is that chan- 
ges in the law are often advocated for reasons of self-interest. 
For example, one important factor considered by the Saskatchewan 
Court of Appeal regarding both the United Farmers of Canada!30 and 
the Co-operative College of Canadal3l was that their political ob- 
jectives were self-serving. However, this rationale suggests the 
prohibition is redundant. That charities cannot be established by 
a donor for purposes that are self-serving is a principle under- 
lying the definition of charity generally. The fact that some 
organizations may be denied charitable status because their 
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members have a special interest or stake in the outcome of some 
governmental action would not appear to be a justification for 
denying all charitable organizations the right to engage in poli- 
tical activities. Allowing charities to engage in political acti- 
vities without limitation, however, would require difficult line- 
drawing to exclude self-interested groups. Indeed, the difficulty 
of preventing charities from simply pursuing the self-interest of 


their members might be one reason to limit the amount of political 
activity in which charities could engage. 133 


A fourth reason that courts sometimes give in holding that 
charitable organizations cannot engage in political activities is 
that such activities are neither educational nor charitable. As 
well as begging the issue in question - whether legislative acti- 
vity should be regarded as charitable - this argument confuses the 
goals of charitable organizations with the means they employ to 
achieve those goals. The protection of wildlife, for example, has 
generally been recognized as a legitimate charitable purpose. The 


question then becomes, why foreclose political activities as a 
means of achieving this goal? 


Finally, courts have suggested that political purposes are 
not charitable because they are prompted by campaigning and agita- 
tion, giving rise to controversy. This concern is evident in the 
judgment of Lord Wright in National Anti-Vivisection: 


Its proposed object is of a public and very 
controversial character. The present capacity 
of the appellant society is not great but the 
possibilities of political agitation would be 
immensely increased if a few millionaires eae 
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to endow it with great financial resources. 


The fallacy in this argument is the assumption that charity and 
controversy are inconsistent. Just the opposite is in many 
instances the case. The following quote from Professor Sacks 

' explains the error well: 


There is a tendency to regard charity as in- 
trinsically free of constroversy because it 
includes only activities that are 'good' or 
"beneficial to the public.' This notion ... 
represents a fundamental misunderstanding of 
the institution which not only perverts its 
historical development, but also destroys its 
essential values. The most traditional of 
charitable purposes ordinarily require the 
acquisition, development and dissemination of 
information and ideas, and they are not ren- 
dered the less charitable because such infor- 


ahaenek ideas are disputable and disputed 
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B Supporting Political Parties and Promoting Political Doctrine 


The courts have held that a trust's purpose is political, and 
is therefore not charitable, if its purpose is to promote the in- 
terests of a particular political party on the principles pro- 
pounded by a particular political party. No reported case deals 
with contributors to political parties attempting to deduct their 
contributions as a charitable donation; presumably the point is 
too obvious. However, a number of cases have held that a trust or 
other organization whose principal purposes include promoting the 
cause of a political party is not charitable. 


By way of illustration, In re Jones ,136 aygifterre the Prin= 
rose League of the Conservative cause to be used as a habitation 
in connection with the league or in a manner which will benefit 
the cause” was invalidated: 


That the league was not a charity was shown by 
a passage ... of the Primrose League Manual: 
It is most essential that the political 
character of the Primrose League should be 
conspicuously maintained. 


Similarly, in Re Hopkinson, /38 Vaisey J. felt compelled to strike 
down a gift on trust "for the advancement of adult education with 
particular reference to the following purpose, ... the education 
of men and women of all classes (on the lines of the Labour Par- 
ty's memorandum ... ) to a higher conception of social, political 
and economic ideas and values ... ": “the testator's object here 
was plainly to secure, not necessarily a certain line of legisla- 
tion, but a certain line ... of political administration and poli- 
cy." The memorandum in question was to further the ends of socia- 
lism and to encourage the solution of contemporary problems by the 
application of socialist principles. 


In Bonar Law Memorial Trust v. I.R.C.!40 a trust to establish 
a college run by members of the Conservative Party sought to be 
exempted from income tax. They argued that the curriculum was 
non-partisan and that the students were admitted without reference 
to their political leanings. Some lectures were given on the Con- 
servative Party organization and during the holidays the building 
was used to give courses limited to Conservative members of Par- 
liament. Mr. Justice Finlay held that a trust for the furtherance 
of a particular political party could not be a valid charitable 
trust. On the facts, the Bonar Law Memorial Trust was one for the 
Conservative Party and therefore invalid. Finally, in a Canadian 
case, a trust “for the purposes of promoting and propagating the 


doctrines of teaching socialism" was held not to be charita- 
bee *141 


If, of course, it can be demonstrated that the political pur- 
poses are subsidiary to some main charitable object, the trust can 
be upheld on the basis of the general rules discussed above. 

Thus, in In re Scowcroft, 42 a bequest of a building “known as the 
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Conservative Club and Village Reading-room ... to be maintained 
for the furtherance of Conservative principles and religious and 
mental improvement" was upheld: 


"(T)he furtherance of religious and mental 
improvement is ... an essential portion of the 
elit. Tt tie sttheteioreys a resin one form or 
another for religious and mental improvement, 
no doubt in combination with the advancement 
of Conservative principles ... " 


And in In re the Trusts of the Arthur McDougall Fund, 144 a trust 
was established by a political society for the advancement of edu- 
cation in political science. The trustees were all members of the 
Proportional Representation Society. Mr. Justice Upjohn upheld 
the trust under the head “education.” Bonar Law Memorial Trust 
was distinguished on the basis that in the instant case, on a true 
construction of the trust deed as a whole, there was nothing to 
show that "the trusts were intended to cake be political objects 
and promote the purposes of the society." 


The courts have not been clear about why gifts to political 
parties or closely related organizations do not qualify as chari- 
table. Perhaps having articulated a general rule that political 
purposes (formulated in the context of attempts to change specific 
legislation) are not charitable its application to political 
parties and furthering political doctrine seemed too obvious to 
require the elaboration of a different rationale. Therefore, 
basically the same reasons have been given: the court has no way 
of determining whether the objects of the trust would be for a 
public benefit; and it would run the “risk of encroaching on the 
functions of the legislature and prejudicing its reputation for 
political impartiality, if it were to promote such objects by 
enforcing the trusts."!4/7 Also the prohibition is closely related 


to the prohibition on the dissemination of propaganda, which is 
discussed below. 


However, in principle, it does seem clear that the same poli- 
cy reasons for subsidizing the voluntary sector do not apply to 
the subsidization of political parties. And now that there is a 
special provision in the Act for contributions to political 
parties, if charities are to be permitted to engage in political 
activities, it would be necessary to prohibit them from supporting 
particular parties or candidates, otherwise the clear policy limi- 
tations underlying the political contributions deduction would be 
undermined. 


C Affecting Foreign Relations 


Another group of cases in which the courts have invoked the 
principle that political purposes are not charitable have involved 
purposes that might affect foreign relations. For example, in 
Re Strakosch!49 the gift was to trustees "for any purpose which in 
their opinion is designed to strengthen the bonds of unity between 
the Union of South Africa and the Mother Country, and which 
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incidentally will conduce to the appeasement of racial feeling 
between the Dutch and English speaking sections of the South 
African community." In another case the purpose of the trust was 
to promote a closer and more sympathetic understanding between 


English and Swedish people. 150 Neither of these trusts were held 
to be charitable. 


Most recently, a trust established by Amnesty International 
whose objects included, “attempting to secure the release of pris- 
oners of conscience” and “procuring the abolition of torture on 
inhumane or degrading treatment or punishment" was held not to be 
charitable on these grounds. !?l In reaching this conclusion 
Slade J. noted that the main object of the organization was to 
secure the alteration of the laws of a foreign country. He con- 
ceded that "the dangers of the court enroaching on the functions 
of the legislature or of subjecting its political impartiality to 
question would not be nearly so great as when similar trusts are 
to be executed in (England)."!52 However, he went on to give two 
reasons why trusts whose object was to change the laws of foreign 
countries should be embraced within the general prohibition on 
charitable trusts of political activities. First, like a proposed 
change in domestic law, indeed even more so, “the court will have 
no adequate means of judging whether a proposed change in the law 
of a foreign country will or will not be for the public bene- 

Fite gl 53 Second, he was concerned about the effects that holding 
such trusts to be charitable might have on the relations of the 
U.K. with foreign countries, an effect he said the court should 
consider on grounds of public policy: “before ascribing charita- 
ble status to an English trust of which a main object was to 
secure the alteration of a foreign law, the court would ... be 
bound to consider the consequences for this country as a matter of 
public policy. In a number of such cases there would be a sub- 
stantial prima facie risk that such a trust, if enforced, could 
prejudice the relations of this country with the foreign country 
concerned. "154 


The reasons that the courts give for holding a trust whose 
purpose involves a change in the law political and therefore char- 
itable were discussed above. The additional concern that the 
courts have had with trust purposes that involve a change in a 
foreign law appears to be even less persuasive. The concern ex- 
pressed by the courts is that enforcement of such a trust might 
prejudice the relations the enforcing country has with a foreign 
jurisdiction. The only two possible sources of "prejudice" is 
that if the trust is charitable the Attorney-General might have to 
become involved in an action to enforce the trust, and the trust 
will be provided with a number of fiscal benefits. Does prejudice 
arise because a foreign power might interpret such action as “sup- 
port" by the Canadian government, for example, of the purpose 
being pursued? Clearly this would not be the implication if such 
trusts qualified as charitable as a matter of law, and it is dif- 
ficult to imagine that it would be so perceived by a foreign 
power. It might be noted that in the U.S. such trusts have always 
been held charitable. 
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Many of the trusts whose purposes were to promote peace and 
international understanding have been held noncharitable not only 
on the grounds that they might affect foreign relations, but also 
because they have a “propagandist” aspect, which is discussed 
next. 


D Disseminating Propaganda and Attempting to Change Social 


Attitudes 


Purposes that involve attempts to persuade people to adopt 
particular attitudes have been held not to be charitable on two 
broad grounds: 195 they are not educational since all sides of an 
issue are not presented; they are not for the public benefit since 
they are political (that is to say, the courts have no way of 
judging whether they are for the benefit of the public). 


The cases noted above relating to the support of particular 
political doctrine, are, in part, illustrations of this princi- 
ple. In Re Hopkinson Vaisey J., in holding that a fund for the 
purpose of educating people along the lines of a Labour Party's 
memorandum was not charitable, stated “Political propaganda mas- 
querading - I do not use the word in any sinister sense - as edu- 
cation is not education within the Statute of Elizabeth ... "19/ 
In Re Strakosch!°8 the English Court of Appeal found “it impossi- 
ble to construe” a trust for strengthening bonds between South 
Africa and England and incidentally appeasing racial feeling be- 
tween South African and England and Afrikaans communities in South 
Africa” as one confined to educational purposes.” Greene Mr. said 
that “the problem of appeasing racial feelings within the communi- 
ty is a political problem, perhaps primarily political."159 In an 
Ontario case, Re Knight,!60 a sift to the Henry George Foundation, 
whose purpose was to promote an understanding and acceptance of 
the principles ennunciated by Henry George in Progress and Pov- 
erty, was held not charitable. 


Propaganda, in this context, as opposed to education, has 
been defined as presenting only one side of an issue or presenting 
unsubstantiated opinions. Re Bushnel1!61 involved a trust "for 
the advancement and propagation of the teaching of socialised 
medicine.” Goulding J. concluded that the trust could not be sup- 
ported as an educational trust. He stated: "The testator never 
for a moment, as I need his language, desired to educate the pub- 
lic so that they could choose for themselves, starting with neu- 
tral information, to support or oppose what he called 'socialised 
medicine,’ I think he was trying to promote his own theory by edu- 


cation, if you will propaganda, but I do not attach any importance 
to that word."162 


Later in this paper the policy arguments for and against al- 
lowing charities to engage in political activities will be exam- 
ined. However, it seems fair to conclude this brief review of the 
justifications for the present law given in the jurisprudence by 
noting that in dealing with this issue judges have not disclosed 
any compelling reasons in support of the present law. Indeed, as 
a demonstration that there was nothing inevitable about the 
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result reached in the development or the common law, the American 
courts, following the same common law precedents and principles as 
the English courts, reached the opposite conclusion. In the great 
majority of American jurisdictions the fact that a trust has as 
its essential purpose the promulgation or advocacy of changes in 
the law or in systems or methods of government will not affect its 
validity as a charitable trust. 163 


It is puzzling to speculate why the common law courts devel- 
oped the doctrine when there was no related common law principles 
that would suggest the result and the policy reasons for doing so 
do not appear overly compelling. Or put another way, one must 
wonder how it came to pass that a statement by Lord Parker in 
Bowman, 164 that was not necessary in reaching the decision in the 
case and which drew apparently upon the authority of an author 
whose views on the subject had been consistently rejected by judi- 
cial authority, was later adopted as "the law." 


Perhaps one explanation lies in the increased significance of 
the tax consequences of holding a purpose charitable. 65 prior to 
the passage of the first taxing statute, the major policy against 
permitting gifts on trust for charitable purposes was the public 
policy against tying up the alienability of land for long periods 
of time - manifested in the rule against perpetuities. The courts 
evidently determined that the public benefit from charitable acti- 
vity outweighed the restriction on alienability. As long as all 
that was at stake was this restriction, the courts could be satis-— 
fied upholding the gift as charitable as long as it was not for 
some illegal or immoral purpose. With increased taxation, but 
with an exemption for charities, much more was put at stake. Ins- 
tead of just alienability being effected, the benefits of charita- 
ble activity had to be considered against the loss to the Reve- 
nue. Under these circumstances, the courts had to consider the 
types of activity that were appropriately carried out by charities 
and thus indirectly subsidized by the Revenue. The judgment of 
Lord Wright in National Anti-Vivisection clearly reflects a sensi- 
tivity to this issue: "(the political objects of the society) 
does prevent them from claiming the benefit of being immune from 
income tax, which would amount to receiving a subsidy from the 
state to that extent.”!66 


Also, perhaps the shift in the court's holding had something 
to do with the types of cases that came before them. Most of the 
law in this area arose out of cases in which organizations were 
opposing vivisection and supporting prohibition. In the late 
1900s the courts held both of these purposes to be charitable. 

For example, in an Irish case which involved a gift to the Society 
for the Abolition of Vivisection, whose main object was to "“pro- 
cure by legislative enactment the entire suppression of vivisec- 
tion, the Vice-Chancellor of Ireland, in upholding the charitable 
purpose of the trust stated. “It is said that there is something 
illegal in the nature of the society, which, it is stated, has 
been instituted for the purpose of interfering with the operation 
of an Act of Parliament. I cannot yield that argument. The soci- 
ety does not profess to interfere in any way with the Act of 
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Parliament. It is a society for the purpose of inducing the 
Legislature by legitimate means, by bringing public option to 
bear, to make certain alterations in the law, and, instead of 
regulating the practice of vivisection to procure a law abolishing 
it altogether. The statute at present allows vivisection to be 
carried on, under certain restrictions and limitations, for scien- 
tific purposes, and the object of the society does not contain in 
itself any element of illegality."16/ Similar conclusions were 
reached in England+ and Canada.” However, in the mid-1900s 
the National Anti-Vivisection Society was held not to be a chari- 
table because of its political objects.1l/0 


The same trend is seen in the cases involving temperance. In 
1982, the Chancellor of Ontario held that a gift on trust to be 
used "to promote the adoption by ... Parliament ... of legislation 
prohibiting ... the manufacture and sale ... of intoxicating 
liquor ... " to be “not only legitimate but praiseworthy.”1/1 
However, in 1926, Rowlett J. held that a similar gift whose pur- 
pose was to promote “legislation diminishing the consumption of 
alcohol" to be non-charitable. He concluded “any purpose of 
influencing legislation is a political purpose in this connec- 
thon’, 


One cannot help but feel that, in part, the change of direc- 
tion in law reflected prevalent attitudes towards the purposes at 
issue in these cases. In the 1800s, vivisection, dissecting the 
body of a living animal for scientific research, was probably 
regarded by many as cruel butchery. By the mid-1900s it was more 
widely regarded as a scientific necessity, particularly after 
Bantings and Best's successful experiments with insulin. The same 
change in attitude undoubtedly occurred with respect to prohibi- 
tion. The temperance movement was probably more widely supported 
in the late 1800s than in the late 1920s. 
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PART IV DEVELOPMENT IN THE UNITED STATES 


In the United States, Congress has attempted to regulate the 
political activities of charities since 1934. Over the years 
numerous concerns were expressed about the legislation. Finally 
in 1976, after a tortuous seven-year history of efforts, both in 
and out of Congress, to deal comprehensively with the problems and 
an exhaustive examination of all the issues, detailed guidelines 
were enacted. Therefore, in considering the various ways that the 
political activities of charities might be regulated, the American 
experience will be instructive. Here, then, the history of the 


American efforts and the present legislation, will be briefly 
reviewed. 


A Historical Development of the U.S. Law 


The modern U.S. Internal Revenue Code was passed in 1913. In 
1917 a deduction for contributions to charities was enacted. The 
section did not explicitly restrict the political activities of a 
charitable organization, but did refer to the necessity for it to 
have an exclusively religious or charitable purpose. At that time 
in U.S. trust law, the trend in the jurisprudence was to permit 
charitable trusts to engage in legislative activities, and there 
was a strong body of opinion that the Treasury, in determining 
what activities were charitable for purposes of the income tax, 
would follow this trend. However, the Treasury followed the 
English view, and the view of the minority of U.S. jurisdictions, 
in holding that charities, to qualify to be recipients of tax 
deductible contributions, could not engage in political activi- 
ties. In 1919, the Treasury issued a regulation providing that 
“associations formed to disseminate controversial or partisan pro- 
paganda are not educational within the meaning of the statute."174 


The question was eventually resolved in 1930 in the federal 
court of appeal, 24 in Slee v. Commissioner of Internal Revenue. 1/9 
The case involved the deductibility of gifts to the American Birth 
Control League. One important purpose of the League was to obtain 
the repeal of legislation dealing with contraceptive devices. The 
Commissioner of Internal Revenue had denied the league charitable 
Status, charging that dissemination of “controversial or partisan 
propaganda” was not educational. Judge Learned Hand, one of the 
foremost American judges, upheld the commissioner's decision. His 
reasoning was that: "Political agitation as such is outside the 
Statute, (granting tax exemption), however innocent the ain, 
though it adds nothing to dub it “propaganda,” a polemical word 
used to decry the publicity of the other side. Controversies of 
that sort must be conducted without public subvention; the Trea- 
sury stands aside from them."!/6 However, Judge Hand did not hold 
that all political activities by charities was prohibited. If 
they were incidental to the charitable organization's tax exempt 
function political activities were permissible. He cited as exam- 
ples a society to prevent cruelty to animals or children, or a 
state university, whose lobbying activities were "mediate to 
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the primary purpose, and would not ... uneTages the promoters. The 
agitation is ancillary to the end in chief.” 


Both the reasoning and the authoritative basis of Slee v. 
Commissioner I.R. were criticized by American commentators. Howe- 
ver, in 1934 the income tax legislation was amended to substan- 
tially implement decision. It is unclear why the amendment to the 
Internal Revenue Code was made. The legislative history of the 
amendment does not indicate that the legislators concluded that it 
was inherently improper for charities to engage in political acti- 
vities. Instead it appears that they wished to restrict political 
activity motivated by self-interest. In justifying the provision 
one member of the Finance Committee pointed out that there was “no 
reason in the world" why a contribution should be deductible if it 
were "a selfish one made to advance the personal interests of the 
giver of the money."1/8 But apparently the committee was unable 
to draft a sufficiently narrow provision to cover only cases where 
the donors had a personal interest; therefore, a more general pro- 
hibition against potty gae activity was enacted along the lines of 
the decision in Slee.!/ 


The amended legislation provided that contributions to chari- 
ties were deductible only if “no substantial part of the activity 
of (the charity) is carrying on propaganda, or otherwise attempt— 
ing, to influence legislation ...." The provision obviously 
raised two important interpretative problems: What sort of 
activities constituted "propaganda" or “attempting to influence 
legislation"? When did the amount of such activities become 
"substantial"? 


For many years the Treasury failed to draft guidelines an- 
swering either of these questions. As a result a good deal of 
case law developed, in particular, around the meaning of the con- 
cept “substantial.” Some courts suggested a quantitative test, 
for example, if more than five percent of an organization's acti- 
vities were political that would be "substantial." However, other 
courts rejected the percentage test and sought to balance the pol- 
itical activities of an organization in the context of all the 
facts and circumstances relating to the organization in order to 
determine whether a substantial part of its activities was to 
influence or attempt to influence legislation. Even though there 
were a fairly large number of cases on the issue, the courts fail- 
ed to develop any generally accepted guidelines on what was meant 


by “substantial” activity to influence legislation. Each case was 
considered on an ad hoc basis. 


As citizen involvement in lobbying activities increased, par- 
ticularly during the 1950s, the uncertainties of the law became a 
source of frustration for charitable organizations. Finally, in 
1959 the Treasury issued regulations in which it attempted to de- 
fine with more precision under what circumstances an organization 


would lose its charitable status for engaging in political activ— 
ities. 
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Basically, section 501(c)(3) of the U.S. Internal Revenue 
Code180 provides that an organization will be exempt from tax it 
if is “organized and operated exclusively for ... charitable ... 


purposes.’ 


The regulations elaborating on this section, which 


were promulgated in 1959, provide that an organization will not be 
regarded as operating exclusively for an exempt purpose if it 
falls within one of three classes of “action” organizations.181l An 
"action" organization is defined, in part, in the relevant sub- 
divisions of the regulations as follows (the headings have been 


added): 


Cis) Substantial legislative advocacies: 
An organization is an “action” organization 

if a substantial part of its activities is 
attempting to influence legislation by propa- 
ganda or otherwise ... An organization wiil 
not fail to meet the operational test merely 
because it advocates, as an insubstantial part 
of its activities, the adoption or rejection 


of legislation. 


(iii) Political campaigning: An organiza- 
tion is an "action" organizaton if it partici- 
pates or intervenes, directly or indirectly, 
in any political campaign on behalf of or in 
opposition to any candidate for public office 


Civ.) Primary legislative objective: 


An 


organization is an “action” organization if it 


has the following two characteristics: 


(a) 


Its main or primary objective or objectives 
(as distinguished from its incidental or sec- 
ondary objectives) may be attained only by 
legislation or a defeat of proposed legisla- 
tion; and (b) it advocates, or campaigns for, 
the attainment of such main or primary objec- 
tive or objectives as distinguished from en- 
gaging in non-partisan analysis, study, or 
research and making the results thereof avail- 
able to the public. In determining whether an 
organization has such characteristics, all the 


surrounding facts and circumstances, 


including 


the articles and all activities of the organi- 


zation, are to be considered. 


These regulations provided little assistance in clarifying 


what constituted prohibited political activities. 


No attempt was 


made to give any quantitative content to the key word, “substan- 
tial." Also it was not clear from the regulations what types of 
supporting activities were to be included within the scope of 
"attempts to influence legislation.” But the regulations did make 
it clear that prohibited political activities included not only 
direct contacts with legislators, but also general education 


urging the public to contact their legislators. 
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Agitation for removing the restrictions altogether or at 
least for more specific guidelines continued. This pressure in- 
creased after 1962 when a provision was enacted permitting corpo- 
rations to deduct the costs of direct lobbying. One indication of 
this pressure is the proliferation of law review artictes: gener- 
ally in favor of further liberalization, in the 1960s. 


A number of widely-reported cases brought by the IRS against 
certain tax-exempt organizations resulted in strident demands in 
the late 1960s for law reform. The most publicized cases were 
ones taken against the Sierra Club and a number of public interest 
law firms.!83 Commentators complained that there was no way of 
determining when an organization's activities had become politi- 
cally substantial. This, in turn, lead to serious charges against 
the IRS of selective and random enforcement practices. Many al- 
leged that there was ample evidence of administrative whimsy in 


both the Sierra Club and the public interest law firm investiga- 
tions. 


The urgency for legislative reform increased after a number 
of challenges were initiated to the constitutionality of the Reve- 
nue Code's restrictions on the deductibility of donations to char- 
ities' lobbying programs. The constitutional challenges included 
challenges on the grounds of impermissible vagueness, denial of 
equal protection and restriction on free speech. 184 


In 1969 the American Bar Association initiated intensive 
debate on the subject by recommending that the law be liberalized 
to permit public charities to communicate freely with legislators 
and with their own members and constituents about legislation 
directly affecting their exempt purpose or function. In 1976, 
after seven years of exhaustive, and countless proposals and bills 
had been introduced and debated in Congress, the Tax Reform Act of 
1976 implemented new legislation. This legislation will be re- 
viewed below. However, it might be noted that it appears from 
various hearings and articles written on the introduction of the 
new legislation that the major concern of Congress was with the 
uncertainty of the rules that existed at that time. They were 
concerned that the lack of clarity had lead or might lead to sub- 
jective enforcement. Also they appeared concerned that the severe 
Sanctions that were imposed if the rules were breached (the only 
unambiguous action which IRS could take in the case of violations 
as a practical matter was to withdraw a charity's “deductible 
status’) presented an enforcement problem. The various congres- 
Sional reports on the bill generally did not take the position the 
charities are discriminated against as compared with business 
groups, nor that the old rules were constitutionally suspect. 
Also, Congress did not appear concerned about overly partisan lob- 
bying by charities, at least to the extent it was permitted by the 
legislation. 


Before looking at that legislation, it might be noted that in 
the late 1960s the taxation and regulation of tax-exempt private 
foundations came under the close scrutiny of a number of congres- 
Sional committees. One aspect of this investigation related to 
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the political activities of private foundations. A number of con- 
cerns were expressed: the activities of some private foundations 
were seen as being too closely related to particular political 
parties and even particular political candidates; large founda- 
tions had a large advantage over smaller ones in engaging in poli- 
tical activities since the substantiality test for prohibited pol- 
itical activities was gauged in relation to total activities; and 
some political activities of private foundations were perceived as 
being in furtherance of the self-interest of their major doners. 


Therefore, the Tax Reform Act of 1969 prohibited entirel 
private foundations from engaging in political Ae Rin are Lrey 
The prohibition is subject to three exceptions which permit the 
private foundation (1) to make available the results of non-parti- 
san analysis, study or research; (2) to furnish technical advice 
or assistance to response to requests by governmental bodies; (3) 
to attempt to influence legislation concerning the existence of 
the private foundation, its powers and duties, its tax exempt 
status, or the deduction of contributions to it. In the event 
expenditures are made by the foundation for prohibited activity, 
they are deemed to be “taxable expenditures" and are subject to a 
system of taxes determined by the amount of funds so expended. 


B Present U.S. Lawl86 


The present U.S. law is complicated by the cross referencing 
and the inter-related treatment of various tax-exempt organiza- 
tions. However, the statutory framework can be explained simply. 


Certain organizations, often referred to as section 501(c)(3) 
organizations, are entitled to have their income exempt from tax 
and also to receive tax deductible charitable contributions. 

These section 501(c)(3) organizations include corporations "orga- 
nized and operated exclusively for religious, charitable, scienti- 
fic, testing for public safety, literary or educational pur- 
poses. "187 However, these organizations are only to maintain this 
Status provided "no substantial part of these activities of ... is 
carrying on propaganda or otherwise attempting, to influence 
legislation, (except as otherwise provided in subsection(h)), and 
which does not participate in, or intervene in (including the pub- 
lishing or distributing of statements), any political campaign on 
behalf of any candidate for public office.” 


This was basically the law before 1976, and it remains the 
law. In 1976 the exception in section 501(h) from the “no sub- 
stantial part of their activities” test in section 50hCc).G3)) 
(which is referred to in the above paragraph) was added. Under 
section 501(h), most charitable (section 501(c)(3) organizations 
are allowed to elect to have a mechanical expenditure test apply 
in lieu of the “no substantial part of their activities” test. 
Organizations whose expenditures on political purposes normally 
remain within ceilings set by section 501(h) will not lose their 
exemption. The ceilings consist of 150 percent of a "lobbying 
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ceiling amount” and a “grass roots ceiling amount." These test in 
turn are set forth in section 4911 and essentially are percentages 
of the exempt purpose expenditures of an organization. The 
details of these sections are discussed below. 


It remains to be noted in this brief review of the present 
U.S. law that while an organization that engages in political 
activities cannot receive tax deductible contributions, it can 
receive tax exempt status. Instead of being referred to as "“char- 
itable" such organizations are usually called “social welfare” 
groups. (This is the term used in the Code to refer to them, see 
section 501(c)(4).) Many charities that wish to engage in a 
Significant amount of political activities, such as the Sierra 
Club or the League of Women Voters, will establish an organization 
that will engage only educational activities and thus qualify to 
receive tax deductible contributions. They will also establish an 
affiliated organization that will engage solely in political ac- 
tivities and will qualify as a so-called social welfare organiza- 
tion, which entitles it to tax-exempt status; but not the ability 
to receive tax deductible contributions. 


The details of the U.S. law can perhaps most usefully be re- 
viewed by asking a series of questions that would have to be re- 
solved by legislation if specific limits are placed on the 
political activities of charities in Canada. 


i Should an organization be able to elect to come within the 
detailed rules or have a vague test such as “unsubstantial” 
or “auxiliary” apply to its activities? 


In the U.S., the law prior to the 1976 changes remains in 
effect. The new rules apply only to organizations that elect to 
have them applied. The reason for retaining the old law and 
making the new law elective was that the new law imposed consi- 
derable compliance costs on charities. Thus, by not making the 
election small organizations or organizations that only infre- 
quently engaged in political activities could avoid being burdened 
by the additional accounting requirements imposed by the new 
rules. In addition, church groups were concerned that the audit- 
ing of the totality of the charity's receipt and disbursement, as 
required by the new law, involved an undesirable involvement of 
the government in affairs of religious organizations. Church 
groups were also disturbed at the possibility of a “taint” that 


might result from definitions in the proposed legislation. Thus 
churches cannot make the election. 


Z How are the resources that a charity can devote to political 


activities to be quantified? 


The obvious way of defining the amount of resources that a 
charity can devote to political activities is by reference to some 
percentage of its total expenditures. However, this would provide 
a clear advantage to large organizations. The U.S. law attempts 
to remove some of this discrimination by providing a sliding scale 
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for determining whether the lobbying expenses constitute a sub- 
stantial portion of the organization's activities. That is to 
say, the larger a charity's budget, the smaller percentage it can 
spend on political activities. 


In effect, the legislation provides that every charitable 
organization may spend a basic amount, called the "“non-taxable 
amount" to influence legislation. The "non-taxable amount" is 
determined as a declining percentage of total “exempt purpose 
expenditures." Exempt purpose expenditures include the total 
amount spent in the year on charitable activities. The limit on 
the non-taxable amount is computed as follows: 20 percent of the 
first $500,000, plus; 5 percent of any additional expenditures. 
There is an upper limit of $1 million on the amount that can be 
Spent on lobbying expenditures. Thus under this scheme smaller 
groups may spend proportionately more on influencing legislation 
than their larger competitors. To prevent the use by one group of 
Numerous organizations to avoid the effects of the decreasing 
percentages test or to avoid the $1 million limit on lobbying 


expenditures, special rules for affiliated organizations had to be 
promulgated. 


3 What type of activities will be included within “attempts to 


influence legislation?” 


In the U.S. legislation on the term “influencing legislation" 
is defined broadly as any attempt to influence any legislation. 
This includes attempts to affect the opinion of the general public 
("grass root lobbying”) and communications with any member or 
employee of a legislative body or with any other governmental 
official or employee who may participate in the formation of 
legislation ("direct lobbying"). 


It might be noted that a separate limit, within the general 
public on legislation matters. This so-called “grass roots lobby- 
ing limit" is one-fourth of the amount permitted under the general 
limit on “non-taxable amounts" described above. The U.S. legisla- 
tion imposes this special limit on grass roots lobbying because 
business corporations in the U.S. are generally prohibited from 
deducting expenses of grass roots lobbying. 


The 1976 Act excludes five categories of activities from the 
term "influencing legislation"; therefore, no expenditures in 
these categories are assessed against the “non-taxable amount.” 
These categories are: (1) making available the results of non- 
partisan research; (2) providing technical advice or assistance in 
response to a written request by a committee or government body; 
(3) self-defence lobbying with respect to a possible decision of a 
legislative body which might affect the organization's existence, 
powers, tax exempt status, or the deduction of contributions to 
the organization; (4) communication with bona fide members on mat— 
ters of direct interest, so long as they do not directly encourage 
the members to urge non-members to influence legislation or di- 
rectly encourage the members to urge non-members to influence 
legislation, and; (5) generally, all communications with 


os G2 


governmental officials or employees other than those expressly 
defined as attempting to influence legislation. The legislation 
contains a series of complex definitions to implement these 
guidelines. 


4 What are the consequences of exceeding the limit of permis— 
sible expenditures on political activities? 


An important feature of the new U.S. law is that it provides 
a "cushion" for excessive lobbying expenditures by a charitable 
organization. Under previous legislation if a charitable organi- 
zation engaged in substantial political activities it lost its 
tax-exempt status. Under the present legislation, violation of 
the allowable expenditure limit results, in the first instance, in 
a "tax," which is really a type of penalty for exceeding the 
limits. This tax is in the amount of 25 percent of the excess. 


C Constitutional Challenges to U.S. Law 


The restrictions in the U.S. law on the lobbying activities 
of tax-exempt organizations have been under constitutional attack 
since 1973 when Thomas A. Troyer, a Washington lawyer, published a 
law review article suggesting they violated a number of constitu- 
tionally protected rights.188 The major protagonist in these 
attacks has been a tax reform organization, Taxation with Repre- 
sentation, and related organizations. After numerous procedural 
Wrangles they finally argued and received a judgment on the merits 
of their constitutional claims in 1978. The Federal Court of 
Appeal, Fourth Circuit, held in oe decision that the restric-— 
tions were not unconstitutional. 


A new organization was formed, Taxation with Representation 
of Washington (TWRW), and the ground laid for another challenge. 
Again after numerous procedural and other hearings, the case was 
heard en banc by the full court of appeals in the District of 
Columbia Circuit.!90 This court in a majority judgment declared 
the restriction unconstitutional and remanded the case to the 
district court with an instruction that a hearing be held to 
determine the appropriate remedy. 


Since there is now a conflict of decisions between two fede- 
ral courts of appeal on the constitutionality of the lobbying 
restrictions, the United States Supreme Court has granted leave to 
appeal. The case will be heard before that court this spring. 


Before reviewing the reasoning of the District of Columbia 
Circuit Court of Appeals, the somewhat limited nature of the argu- 
ment should be noted. Section 501(c)(3) of the Internal Revenue 
Code conditions the tax-exempt status of charitable organizations 
on the requirement that “no substantial part of (their) activities 
--. (b) carrying on propaganda, or otherwise attempting, to influ- 
ence legislation.” This restriction applies to all so-called 
charitable organizations except veteran's organizations. Thus 
veteran's organizations are allowed to engage in unlimited lobby- 
ing activities without jeopardizing their tax-exempt status. 191 
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It is this disparate treatment between tax-exempt organizations 
that has provided the firmest foundation for a constitutional 
challenge to the lobbying restrictions. Indeed, when it remanded 
the case to the district court to frame the relief, the Court of 
Appeals of the District of Columbia suggested that the appropriate 


remedy might be simply to extend lobbying restriction to veterans’ 
Organizations. 


In the appeals court, TWRW challenged the lobbying restric- 
tions on the grounds that they infringed both its right to free 
speech (First Amendment rights), and its right to equal protection 
(Fifth Amendment rights). The court found that TWRW "has no 
compelling claim based solely on the First Amendment" since the 
section 501(c)(3) restrictions do not directly abridge its rights 
of free speech. The court concluded “charitable organizations are 
simply not required to waive their first amendment rights in order 
to obtain public benefits - they simply may not lobby with tax- 
deductible contributions.” But the court went on to point out 
that “this is not a situation in which the government refuses to 
impartially subsidize all lobbying activities.” Therefore the 

unequal treatment required strict scrutiny. 


The most obvious way that charities are discriminated against 
under the IRC is that although there are restrictions on their 
right to lobby, trade and business associations can deduct all of 
their lobbying expenses. However, in the court of appeal this 
argument was thought to be of such little merit, as an argument to 
base a constitutional challenge on, that TWRW dropped it. They 
stated that they dropped it "because the right to deduct a (busi- 
ness) expense is not comparable, for Equal Protection purposes, to 
the right to receive tax deductible contributions." Presumably, 
the major reason they are not comparable is that, as the court of 
appeal noted “Lobbying (for a business corporation) is a cost of 
doing business, and the deduction of lobbying expenses permits a 
more accurate measurement of a business' net income.” However, 
the TWRW did urge that "this disparate treatment (of business 
expense) is an important element of TWRWs First Amendment claim 
since it demonstrates a lack of government neutrality toward 
lobbying and undercuts any possible claim that lobbying per se 
ought to be discouraged as an undesirable activity.” 


‘The court analyzed in detail the TWRWs equal protection argu- 
ments that were based on the differing tax treatment of tax-exempt 
groups that can lobby, such as veteran organizations, and those 
that cannot, such as charitable organizations. The court found 
that the existing statutory pattern in section 50l(c) of the Code 
“involves unequal levels of government subsidy of First Amendment 
Lights sm yo Lhevcourtrthen’ sought toxfind) what ‘compelling 
government interests, if any, were served by the differing treat- 
ment of charities as compared with veteran groups. The court 
concluded, first, that the legislative history of section 
501(c)(3) “fails utterly to demonstrate that Congress restricted 
the lobbying of charitable organizations because of special 
problems in that area alone.” It then went on to conclude, on the 
basis of further analysis of the statute, that "No identifiable 
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governmental interests justify the differential tax treatment of 
lobbying by veterans groups and section 501(c)(3) organizations.” 
They, therefore, remanded the case to the lower court, to hear 
evidence from the veterans organizations, and to fashion an appro- 
priate remedy. However, before the case could be heard there the 
government appealed to the Supreme Court of the United States. 


It is interesting to note that the district court had held 
that three "legitimate governmental purposes" were served by the 
lobbying restrictions on charities: “assurance of governmental 
neutrality with respect to the lobbying activities of charitable 
organizations; prevention of abuse of charitable lobbying by pri- 
vate interests; and preservation of a balance between the lobbying 
activities of charitable organizations and those of non-charitable 
organizations and individuals.” The court of appeal accepted only 
the middle ground as justifying a distinction between veterans 
organizations and all other charities. The first ground - the 
preservation of governmental neutrality concerning lobbying - 
could not be accepted, reasoned the court of appeal, once business 
corporations were allowed to deduct their lobbying expenses. As 
the argument that the restriction was necessary to preserve a 
balance between charities and other groups or individuals, the 
court noted “there is no indication that charities had become so 
powerful (when the prohibition was imposed) that they threatened 


to drown out the voices of those whose lobbying was not similarly 
subsidized." 


Another recent case illustrates another possible constitu- 
tional challenge to restrictions on the rights of charities to 
lobby. In Abortion Rights Mobilization v. Reganl92 a number of 
abortion rights groups and individuals challenged the IRS's grant 
to section 501(c)(3) status to the Catholic Church in light of the 
Church's political campaign to elect anti-abortion candidates. 

The abortion groups argue that the IRS has failed to apply the 
section 501(c)(3) restriction against substantial lobbying to the 
Catholic Church, but that no organization "with different views on 
the abortion recovery controversy has been granted tax exempt 


status under section 501(c)(3) while being permitted to partici- 
pate in electoral politics.” 


On a number of preliminay notions, the United States District 
Court, (S.D. N.Y.), held that some of the plaintiffs had standing 
to raise the constitutional challenges. It also held that their 
allegations were sufficient to state a claim. Their main allega- 
tion was that the government's failure to revoke the Roman Catho- 
lic Church's tax exempt status on the basis of its involvement in 
the abortion controversy violated the plaintiff's right to equal 
participation in the electoral process and to be free from arbi- 
trary government action that favors the political strength of some 


persons relative to others. The case is scheduled to be heard on 
the merits. 


Filer Commission 


To complete this brief review of the United States law, an 
excerpt from the Report of the Commission on Private Philanthropy 
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and Public Needs is set out below. This commission, which was 
chaired by John H. Filer, and is frequently referred to as the 
Filer Commission, conductd the most exhausted examination of the 
American voluntary sector in recent history. It was a privately 
funded commission, established in large measure because of the 
initiative of John D. Rockerfeller 3rd. The following is its 
discussion of the lobbying by tax-exempt organizations problem. !93 


INFLUENCING LEGISLATION 


The relationship between the nonprofit sector 
and government is both complementary and com- 
petitive. On the one hand, the two sectors 
often perform related functions in various 
areas of society, at times and places relying 


on each other's assistance and co-existing in 
relative harmony. 


On the other hand, as Chapter I has noted, a 
degree of tension and conflict, not necessari- 
ly unhealthy or socially unbeneficial, has 
marked relations between government and volun- 
tary organizations and associations throughout 
history. 


The ambivalence of this relationship is per- 
haps most clearly reflected today in the fact 
that for nearly six decades government, has, 
through the charitable deduction, encouraged a 
wide range of activity and influence by non- 
profit organizations, and yet, for two thirds 
of that time, since 1934, it has specifically 
prohibited tax deductibility for any organiza- 
tion, a “substantial part of the activities of 
which" goes to “attempting to influence legis-— 
lation.” Government, in other words, encoura- 
ges the nonprofit sector to do a great deal 
but specifically discourages it from trying to 
influence government itself. 


Two principal rationales have been offered for 
this discouragement. The image has been 
evoked at various times of the corridors of 
Capital Hill swarming with lobbyists operating 
with huge "slush funds" from nonprofit organi- 
zations. The idea that tax immunity is a form 
of government subsidy is part of another 
argument: in this view government should not, 
but would, be in a position of subsidizing 
efforts to influence itself if it allowed 
tax-deductible organizations to lobby freely. 


In recent years, however, there has been grow- 
ing pressure to remove or relax the restric- 
tions on attempting to influence legislation. 
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This pressure has developed because of a 
number of factors: 


= In 1962, Internal Revenue Code provisions 
covering business taxes were amended to allow 
a business to deduct the costs of influencing 
legislation affecting the direct interests of 
that business. Deduction of dues to trade 
associations that lobby on behalf of a 
business's industry-wide interests has been 
permitted under the amendment. Thus an 
inconsistency exists wherein businesses and 
trade associations are able to lobby for their 
interests and to benefit from tax deductions 
for the costs of such lobbying, but nonprofit 
organizations and associations are allowed 
considerably less freedom to lobby or 
otherwise attempt to influence legislation 
without endangering their tax-deductibility 
status. 


= Considerable uncertainty surrounds just 
what constitutes a "substantial part" of an 
organization's activities or “attempting to 
influence legislation.” After 40 years of the 
tax-law provision, this uncertainty remains 
unclarified by either the courts or the 
Internal Revenue Service. One result is 
within the law, because in relation to their 
size their legislative activities make up no 
substantial part of overall activities. 
Smaller groups, however, lobby at the risk of 
treading over some ill-defined line and there- 
by. losing their special tax status; as a 
result, they may hesitate to engage in lobby- 


ing activities to any significant degree at 
ails 


me Less directly but perhaps most profoundly 
affecting attitudes toward such restrictions 
on nonprofit organizations is the change in 
the relative sizes of government and the non- 
profit sector in recent decades. As govern- 
ment has expanded in relation to the nonprofit 
sector, the influencing of government has 
tended to become an ever more important role 
of nonprofit organizations. As nonprofit 
organizations provide smaller shares of 
health, education and welfare services, for 
instance, the ability to influence the larger 
provider-government becomes more important. 


~ “Public interest” and “social action" 
groups have been growing in numbers in the 
nonprofit sector; they may well represent a 
major new direction of the sector; and one of 
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their foremost roles has been precisely to 
influence legislation. Some groups such as 
Common Cause and the League of Women Voters 
have deliberately, if unhappily, adopted non- 
deductible status so as to be able to lobby 
without restraint. They feel that, while they 
are still able to enjoy tax-exempt status, the 
law should allow them to lobby and still to 
receive tax-deductible contributions. 


sa The constitutional question has been 
raised as to whether this inhibition against 
influencing legislation is an infringement of 


free speech and of the right to petition gov- 
ernment. 


Pressures to change the anti-lobbying restric- 
tion have resulted in a number of proposals 
and congressional bills in recent years. The 
American Bar Association in 1969 passed a res- 
Olution that advocated amending the Internal 
Revenue Code to allow a nonprofit organization 
to lobby with respect to legislation that was 
of direct interest to the organization. This 
resolution became the basis for a Senate bill 
two years later and since then various bills 
have been drafted in Congress with wide dif- 
ferences but the similar goal of easing or | 
more clearly defining, but not totally remov- 
ing, the restrictions on nonprofit organiza- 
tions against lobbying and other means of 
influencing legislation. 


RECOMMENDATION 


Against this background of a long-standing 
barrier between voluntary organizations and 
government, the commission recommends: 


That nonprofit organizations, other than 
foundations, be allowed the same freedoms to 
attempt to influence legislation as are busi- 
ness corporations and trade associations, that 
toward this end Congress remove the current 
limitation on such activity by charitable 
groups eligible to receive tax-deductible 
gifts. 


The only major restrictions in this area that 


the commission believes can be fully justified 
are; 


Those that would prevent a person or group 
from being able to set up an organization to 
campaign for a particular piece of legislation 
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and then deduct from income taxes the expenses 
of running such an operation. Therefore, the 
commission recommends that organizations 
receiving tax-deductible gifts must be requi- 
red to have broader charitable aims and func- 
tions apart from any immediate legislative 
activities. 


Prohibitions against a nonprofit organiza- 
tion's supporting or opposing a candidate for 
publicVofficey 


Maintaining the current total prohibition 
against lobbying by private foundations. 


Otherwise, the commission believes that there 
should be no restrictions, linked to tax 
deductibility, on what the commission feels 
has become an increasingly important role of 
the nonprofit sector and a major part of the 
philanthropic process. 
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PART V DEVELOPMENTS IN ENGLAND 


A The Charity Commissions, 1969-81 


In England, charities engaging in political activities were 
not seen as a serious problem until the 1960s. Before that time, 
none of the various commissions that had studied the problems of 
the voluntary sector had even addressed the issue. 


By 1969, however, the Charity Commissioners were sufficiently 
concerned about the increasing number of organizations that were 
engaging in political activities and were applying for registra- 
tion as charities that in their annual report for that year they 
provided detailed guidelines relating to permissible political 
activities of charities. The relevant paragraphs of their annual 
report are reproduced below. 


POLITICAL ACTIVITIES BY CHARITIES 


7 We have remarked from time to time in our 
previous reports on the difficulties which 
face us, particularly in the discharge of our 
quasi-judicial functions, in applying the law 
of the charity to new activities which grow 
out of the constantly changing needs of soci- 
ety. In a world in which the pace of social 
change seems ever to be increasing we shall 
inevitably continue to be faced with new or 
extended activities, the charitable nature of 
which has never been subject of consideration 
by the courts. We are, however, often bound 
to consider how far such activities may pro- 
perly be regarded as consonant with charitable 
purposes both in connexion with our responsi- 
bility for registering charities and with our 
function of giving advice to charity trustees. 


8 One contemporary development which has 
given us some concern has been the increasing 
desire of voluntary organizations for 
“involvement™ in the causes with which their 
work is connected. Many organizations now 
feel that it is not sufficient simply to 
alleviate distress arising from particular 
social conditions or even to go further and 
collect and disseminate information about the 
problems they encounter. They feel compelled 
also to draw attention as forcibly as possible 
to the needs which they think are not being 
met, to rouse the conscience of the public to 
demand action and to press for effective 
official provision to be made to meet those 
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needs. As a result "pressure groups,” "action 
groups” or "lobbies" come into being. But 
when a voluntary organization which is a 
charity seeks to develop such activities it 
nearly always runs into difficulties through 
going beyond its declared purposes and 

powers. No charity should, of course, 
undertake any activity unless it is reasonably 
directed to achieving its purposes and is 
within the powers conferred by the charity's 
governing instrument. 


9 This development has resulted in our 
having to consider in a number of different 
contexts the extent to which individual chari- 
ties may properly engage in activities which 
may be described generally as of a political 
nature, and further whether it is possible for 
us to indicate in a general way what in our 
view are the pitfalls for which charities must 
be on the lookout. We endeavor in the fol- 
lowing paragraphs to give some guidance on 
this matter, but we would emphasize that the 
law is based on a limited number of decided 
cases and there is some danger in trying to 
stretch them to cover the whole of the 

ground. In the last resort any particular 
case must be judged on all circumstances per- 
taining to it, and what we say below must be 
regarded as guidance of only the most general 
kind which may well need to be modified when 
applied to individual cases. We are always 
ready to give our opinion on any particular 
case where the trustees are in doubt, although 
many charities likely to come into contact 
with this problem will have their own legal 
advisers to whom they should turn for advice 
in the first instance. 


10 It is a well-established principle of 
charity law that a trust for the attainment of 
a political *object/ is *not ‘a*valid’charitable 
trust and that any purpose with the object of 
influencing the legislature is a political 
purpose. Thus no organization can be a chari- 
ty and at the same time include among its pur- 
poses the object of bringing influence to bear 
directly or indirectly on Parliament to change 
the general law of the land. If the governing 
instrument of an organization were to give it 
power, other than in a way merely ancillary to 
some charitable purpose, to play a part in 
bringing political pressure to bear, that by 
itself would throw serious doubt on the orga- 
nization's claim to be a charity. Thus it is 
very unlikely that it will lie within any 
charity's purposes and powers to sponsor 
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action groups or bring pressure to bear on the 
government to adopt or alter a particular line 
of action. In the past it was recognized that 
such activity lay well outside the true field 
of charity although, as will be mentioned 
below, there are other more traditional ap- 
proaches to Parliament and to the government 
that have long been accepted as perfectly 
proper for a charity. Today, however, it 
seems that the limitations on action of this 
kind are not always recognized by those re- 
sponsible for running charities. 


i. Those trustees who feel that their chari- 
ty should become involved in the political 
field frequently seek to justify such action 
as coming within the field. of “education.” In 
our report for 1966 we mentioned the misuse of 
this word in the governing instruments of some 
organizations applying for registration as 
charities. Increasingly we are confronted by 
attempts to represent as educational a variety 
of activities which are primarily of a propa- 
gandist nature and which accordingly cannot be 
accepted as coming within the meaning of the 
"advancement of education" as it is used in 
charity law. There is a similar tendency for 
those registered charities which have as a 
subsidiary object the education of the public 
in the particular aspect of charity with which 
the organization is concerned (for instance 
the need for the relief of poverty in under- 
developed countries) to overstep the boundary 
of what might properly be described as educa- 
tion and pass outside their declared purposes 
into the field of propaganda. There is ob- 
vious difficulty in determining exactly where 
this boundary lies but if a charity with 
general objects, such as the relief of poverty 
or distress, issues literature urging the gov- 
ernment to take a particular course or orga- 
nizes sympathisers to apply pressure for that 
purpose to their elected representatives, we 
think it is clear that the boundary has been 
overstepped. 


i2 We would emphasize that it is not for us 
to judge whether the object of a propagandist 
or political activity is morally or socially 
right or wrong although we can appreciate the 
reasons why some charities feel a moral obli- 
gation to attempt to influence policies. We 
are concerned simply with the law of charity 
and with seeking to ensure that funds which 

are impressed with charitable trusts are used 
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for the purposes of those trusts and not for 
other purposes which could not be recognized 
as charitable. However small the proportion 
of the income of a charity which may be used 
in this way, we believe that the charity will 
be led into difficulties if it appears to be 
giving its support to any objects that are not 
strictly within its charitable purposes. 


Lg We have, where it seemed to us to be 
necessary, brought these considerations to the 
notice of individual charities. We are aware, 
however, that there may be other charities, 
which have perhaps not yet discussed their 
problems with us, and which are hesitating 
about promoting their objects by activities 
which might perhaps be considered to be poli- 
tical activities. We believe that it might 
help charities to realize what they have power 
to do if we point the contrast by giving some 
examples of such activities which we believe 
can justifiably be regarded as being proper 
for a charity. These examples fall into three 
classes, the first and third of which present 
little difficulty. The first class comprises 
those examples in which it is the government 
itself which is investigating or has propound- 
ed proposals for changes in the law. Govern- 
ment officials frequently seek advice and 
information from those who are responsible for 
Tunning charities and the charities quite pro- 
perly respond. Similarly by publishing a 
green or white paper the government may im- 
pliedly invite comments from the public gener- 
ally and a charity may justifiably avail it- 
self of such an invitation to make any com 
ments which may appear to be useful. Again 
when a parliamentary bill has been published a 
charity will be justified in supplying rele- 
vant information to a member of either House 
and such arguments to be used in debate as it 
believes will assist the furtherance of its 
purposes. So also, there can be other cases, 
not involving legislation, in which a charity 
is entitled to persuade a member to support 
its cause in Parliament, for instance, where 
the question arises whether a government grant 
is to be made or continued to a particular 
charity. 


14 The second class of examples, which 
includes those in which the charity itself or 
with others wishes to put forward proposals 
for changes in the law, can be more difficult 
to justify. It is probably unobjectionable 
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for a charity to present to a government 
department a reasoned memorandum advocating 
changes in the law provided that in doing so 
the charity is acting in furtherance of its 
purposes. On the other hand, a charity can 
only spend its funds on the promotion of 
public general legislation if in doing so it 
is exercising a power that is merely ancillary 
to its charitable purposes. But here again 
difficulty arises in defining the boundary 
between what is merely ancillary and what 
amounts to adopting a new purpose in itself. 

A charity would be well advised to seek either 
from its legal advisers or from us before 
undertaking any such activities. 


5 Finally, the third class of examples 
comprises cases, where although Parliament is 
involved, it appears to us that the reason for 
approaching it is not to be regarded as poli- 
tical. This, for instance, includes legisla- 
tion that is only intended to confer enabling 
powers, such as the Sharing of Church Build- 
ings Act which is mentioned in paragraph 36 to 
39 of this report. By supporting the passage 
of this Act the various charities were seeking 
to obtain wider powers to carry out their pur- 
poses. Similarly, virtually all private bills 
are free from) taint of» political activities. 

A private bill is in the nature of litigation 
as much as legislation and the action of sup- 
porting or opposing such a bill resembles a 
court action and nearly always has no politi- 
cal tinge. We feel, therefore, that the prin- 
ciple laid down by the courts that a political 
object is not a charitable purpose should not 
be extended in such a way as to deny to a 
charity that right to promote or oppose pri- 
vate legislation which is enjoyed by public 
and private bodies in general. Thus in every 
session some charities, with our consent under 
section .19(7)..of ,Charities. Act ,,.promote «pri- 
vate bills which may set out to alter the con- 
stitution of the charity or to give it powers 
which only Parliament can confer. An example 
of such a bill in the present session is the 
National Trust Bill. The case mentioned in 
paragraph 23 and 24 of this report provides an 
example of a charity which in order to realize 
its charitable purposes played a part in op- 
posing a private bill. 


16 There are two general points which we 
should like to mention in concluding this 
section of our report. First, if the trustees 
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of a charity do stray into the field of 
political activity their action will be in 
breach of trust and those responsible for the 
action could be called on at law to recoup to 
the charity any of its funds which have been 
spent outside its purposes. Moreover a 
charity is not entitled to tax relief on 
income which is not applied to charitable 
purposes. But the fact that political action 
had been taken in the name of charity would 
not affectits ™status® as: avcharity nor 
constitute a reason for removing it from the 
register of charities. If, however, doubt had 
been cast on the correctness of the original 
registration removal might be considered by us 
or by the High Court on an appeal by any other 
body interested. Secondly we think it should 
also be borne in mind that if charities step 
outside the sphere of activities to which the 
law confines them they may not only prejudice 
the support they receive from some people, who 
could resent the new activities, but they may 
also eventually endanger the privileged posi- 
tion which charities as a whole have been 
accorded by the state. The attempts now being 
made in the United States to curtail the pri- 
vileges enjoyed by the charitable foundations 
there result in part from allegations that 
some of those foundations have been using 
their funds for purposes which are essentially 
poluticaky 


In 1973 the charity commissioners reproduced these guidelines 
in their annual report and confirmed their continued relevance. 
Over the next few years they continued to return in their annual 
reports to the problems of political activities conducted by char- 
ities. The relevant portion of their annual reports are set out 
below. 


1976 
POLITICAL ACTIVITIES BY CHARITIES 


96 In our reports for 1969 (paragraphs 7 to 
16) we commented on the extent to which chari- 
ties may, in our view, properly engage in pol- 
itical activities without risk of being in 
breach of their charitable purposes, or of 
being removed from the register of charities 
on the grounds that the true purposes of the 
institution include political objectives and 
are not exclusively charitable in law. 
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oi We continue to receive some complaints 
about the activities of a few charities which 
are alleged to be engaging in political acti- 
vities or propaganda and we are sometimes 
asked to consider removal from the register. 


98 Most of the criticisms received recently 
have related to family planning, abortion and 
anti-smoking. We refer in paragraphs 54 to 6l 
of ‘this report to a specific request to re- 
assess the charitable status of the Family 
Planning Association (FPA). Although we con- 
cluded that there were no grounds for removing 
the association from the register it is clear 
that there are strong (and widely differing) 
views about the way in which the FPA carries 
out its work. The objections are not to the 
giving of the information and instruction but 
to an alleged lack of advice and guidance con- 
cerning the need for and value of restraint, 
lack of emphasis on the moral issues in the 
case of unmarried people, and possible encour- 
agement of promiscuity. The association is 
also criticized for not drawing attention 
sufficiently strongly to the law relating to 
the age of consent and for campaigning for a 
reduction in that age. 


99 The FPA denies that it is engaged in a 
campaign to change the law and does not accept 
that it fails to give proper advice on res- 
traint and the moral issues, but it argues 
that greater emphasis on the moral issues 
‘would be unlikely to result in any great in- 
crease in restraint, and would almost certain- 
ly discourage those most at risk from seeking 
advice from the association, with serious and 
unhappy consequences. 


100 Charities established to give advice on 
pregnancy such as the British Pregnancy Advi- 
sory Service and the Pregnancy Advisory Ser- 
vice are accused of being in league with the 
pro-abortionist lobby and of promoting abor- 
tion on request, and it is alleged that a very 
high percentage of the pregnant women who con- 
sult these charities go on to have abortions. 
But in our view it is no more than natural 
that a large proportion of the women who con- 
sult such a charity rather than their family 
doctor are likely to want abortions if these 
can lawfully be given. Whether an abortion is 
recommended in any particular case must depend 
on the facts of that case and on the medical 
advice based on those facts, and the charity 
cannot arrange an abortion if this would be 
unlawful. 
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101 Another criticism is that one or more of 
the trustees or officers of a charity holds 
office in some other non-charitable organiza- 
tion with political objectives. But there is 
no general law which prevents those who are 
trustees or officers of a charity from holding 
office in some other organization, or vice 
versa, which prevents such trustees or offi- 
cers from expressing their personal views on 
any subject. Nor do the governing instruments 
of the particular organizations which have 
been criticized bar the members, trustees, or 
staff from holding office in other organiza- 
tions. In any event, as we have explained in 
our earlier reports, a charity is not prohibi- 
ted from engaging in political activities pro- 
vided that these are carried out in further- 
ance of its objects. 


102 These are sensitive subjects and ones on 
which people may have strong views for or 
against the charities' purposes and activi- 
ties. But we can act only on a quasi-judicial 
basis. If there is any evidence, as opposed 
to unsupported allegations, to show that the 
trustees of any charity are acting in breach 
of their trusts, or are otherwise misapplying 
their funds, we are bound to consider it. But 
mere disapproval of a charity's objects and 
activities is not evidence. 


1978 
POLITICAL ACTIVITIES BY CHARITIES 


21 During the year we had to review the 
activities of three international relief char- 
ities in the light of the guidelines which we 
consider charities ought to follow if involved 
in the political field. These guidelines con- 
tained in paragraphs 13 to 16 of our report 
for 1969 and we note that Lord Goodman's Com- 
mittee concluded in their Report on Charity 
Law and Voluntary Organizations that by and 
large our views accurately reflect the present 
law. 


a) War on Want 


22 The charity started publication of a new 
magazine entitled “Poverty and Power.” The 
contents of the magazine and the fact that it 
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had been issued by a charity were criticized 
in the press and we received complaints that 
many of the articles amounted to political 
propaganda. Other leaflets and publications 
of the charity were similar in character. We 
had to consider whether the charity's activi- 
ties fell outside what the law allows. Ac- 


cordingly, we invited the charity to discuss 
the matter with us. 


23 At the meeting the charity's representa- 
tives were informed that, addition to the 
question of their publications, their activi- 
ties on “research,” promoting campaigns, and 
on certain aid projects also appeared to be 
open to criticism. "Research" into interna- 
tional trade unionism and investigation of the 
activities of tobacco firms, multinational 
companies, and defence expenditure seemed 
remote from the charity's object of conducting 
research into the causes of, and ways of 
relieving, poverty; and the campaigns on drug 
companies, the arms trade, the sale of pow- 
dered milk, multinational companies, and 
tobacco companies, appeared to be “propaganda” 
as defined by the courts. Gifts by the chari- 
ty to certain overseas organizations, without 
any apparent requirement that the money should 
be used for purposes falling within the ob- 
jects of War on Want, appeared to be too re- 
mote from the charity's objects. 


24 We were told by the charity's representa- 
tives that the council wished a move away from 
the traditional forms of relief and to concen- 
trate on overcoming the causes of poverty. 
Accordingly, increasing emphasis was being 
placed on supportive aid to self-help groups 
of the poor; on research into the root causes 
of poverty which lay in the social, economic 
and political structure of countries; on the 
results of that research; on campaigns to 
Overcome the root causes; and on the publica- 
tion of the opinions of the council which 
motivated that policy. The charity's repre- 
sentatives questioned our interpretation of 
the words “political,” “propaganda,” and "pol- 
itical activity,” and argued that if some of 
their activities were political these were 
ancillary to their main objects. 


22 In a subsequent letter to the charity we 
said that in our view the publications and 
activities in question lay outside the legiti- 
mate scope of the charitable field, and that 
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if these activities were to be continued it 
could only be by a separate non-charitable 
organization financed from moneys not 
contributed for charitable purposes. We have 
since been informed that the council have 
decided to cease publication of the magazine, 
to accept our guidance with regard to certain 
projects aided by the charity, and to seek 
further advice about the type of research and 
education which the charity can validly carry 
out in furtherance of its objects. 


b) Oxfam 


26 Land reform in the Third World was the 
theme which prompted the Director General of 
Oxfam to seek our guidance on a complaint made 
about an article written on the subject in an 
Oxfam publication. We accepted his assurance 
that the charity was concerned to maintain its 
traditional non-political stance and that the 
publication of the magazine represented only a 
small part of the charity's activities. 
Nevertheless, in our view the article was pro- 
vocative and one-sided and came within the 
scope of political propaganda as defined in 
the courts. We were pleased to receive the 
Director General's assurances for the future. 


c) Christian Aid Diwisiion 


24 This charity has in the past made certain 
modest undesignated grants in the World Coun- 
cil of Churches' Commission on Churches! Par- 
ticipation in Development. According to the 
commission's 1978 Activity Report, it seeks to 
enhance political action, mobilize public 
opinion, and effect structural change within 
societies, in an attempt to tackle those 
causes of poverty which lie in the economic 
social and political structures of communi- 
ties. We have advised the trustees of the 
charity that such activities are not within 
their objects nor within the scope of charita- 
ble endeavor as understood in this country. 
Accordingly, future grants to the commission, 
if any, should be given specifically for pro- 
jects which are clearly charitable in law. 


d) Generally 
28 There is a risk that in mentioning these 


three cases we shall be understood as thinking 
that the law on political activities creates a 
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Lot tof sdifficultyefouychayitiiesss ‘This *isenot 
so. It happens that there were three cases in 
1978 in which we felt bound to intervene, but 
in general the law presents no difficulty to 
the very great majority of charities. In the 
few cases where there is difficulty, this lies 
in discovering all the relevant facts, analy- 
sing them, assessing them, and then applying 
the law to them, rather than in uncertainty as 
to what the law is. 


29 Our task in this context is not one of 
social, moral or political judgments the 
question is not whether the activities in 
question should be carried out, but whether 
they can properly be carried out by a chari- 
ty. Our responsibility is to try to decide 
the legitimate scope of charitable activity on 
the facts of each particular case and to ad- 
vise the charity accordingly. Nor - and there 
is a good deal of misunderstanding on this - 
is the penalty for infraction a loss of chari- 
table status: infraction would be a breach of 
trust making the trustees personally liable 
for the expenditure in question. 


1979 
POLITICAL ACTIVITIES OF CHARITIES 


a‘) Generally 


18 During the year the extent of a charity's 
freedom to engage in political activities, at 
home or overseas, continued to attract atten- 
tion. We set out below three illustrative 
cases that came to our notice, two on one side 
of the line and one on the other. Last year 
we featured overseas cases; this year we have 
selected domestic examples. 


b) Abortion 


im) In preparation for the General Election, 
the views of Members of Parliament and Parlia- 
mentary candidates about the recommendations 
of the Select Committee on Abortion were 
sought on behalf of three charities and 
several other organizations, with a view to 
circulating the replies to their supporters. 
Such an attempt to influence votes is clearly 
political and outside the proper field of 
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charitable endeavor. We made enquiries of the 
trustees and it transpired that the names of 
two of the charities had been used without 
authority and that in the case of the third 
the trustees had misunderstood the position. 
We were given assurances in all three cases 
that the trustees were concerned to confine 


themselves to the permissible area of activi- 
ties. 


e) Royal Society for the Prevention of 
Cruelty to Animals 


20 Also in connection with the General Elec— 
tion, the Royal Society for the Prevention of 
Cruelty to Animals (RSPCA) sponsored an adver- 
tisement in several national newspapers and 
magazines by a body called the General Elec~— 
tion Coordinating Committee for Animal Pro- 
tection. The advertisement urged the public 
to write to Members of Parliament and Parlia- 
mentary candidates seeking their views on 
animal welfare, to attend political meetings 
to put forward their views, to find out where 
the local party stood in this respect, and to 
make their views known through the ballot 

box. The committee was not itself a charity. 
The RSPCA is established to promote kindness 
and prevent or suppress cruelty to animals and 
has power to arrange for the proper conduct of 
educational and Parliamentary activities in 
furtherance of those objects. While it is in 
our opinion, open to the RSPCA to press for 
legislation to prevent cruelty to animals, we 
took the view that it was improper for them to 
support a direct attempt to influence voters. 
We accordingly raised the question with the 
RSPCA, who had paid for the advertisement. We 
were informed that the RSPCA had acted on 
legal advice, but this advice had not taken 
adequate account of the guidelines we had sug- 
gested in our Annual Report for 1969 or of the 
views we had expressed to the RSPCA quite re- 
cently. In subsequent discussions representa- 
tives of the RSPCA agreed with our views and 
we were later assured that the Council of the 
RSPCA would seek our guidance in case of any 
future difficulty. 


d) Howard League Penal Reform 


21. A Member of Parliament took exception to 
a letter sent to Members by the Howard League 
for Penal Reform regarding a forthcoming 
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debate in the House of Commons on the death 
penalty. The league's action in sending out 
the letter was clearly a political activity, 
in that it sought to influence the decision of 
the House on a question that was due shortly 
to come before it. The fact that the league 
was seeking to persuade members not to change 
the law did not make the action any the less 
political. However, the courts have never 
said that no political activity may be carried 
out by a charity, and the decisive question 
was whether in this case the political activi- 
ty was ancillary to the promotion of a chari- 
table purpose. 


22 In paragraph 13 of our report for 1969 we 
had expressed the view that in publishing a 
green or white paper a government impliedly 
invites comments from the public generally, 
and that a charity may justifiably avail 
itself of such an invitation to make its views 
known. Again, when a Bill has been published 
a charity will be justified in supplying 
relevant information and arguments to be used 
in debate to a member of either House if it 
believes these will assist the furtherance of 
its purposes. In the current case the Howard 
League's action was not far removed from these 
examples. The league is a focal point for 
thinking on penal reform and a large 
proportion of its activities has always 
consisted of lobbying Members of Parliament 
and making its opinions known to them. In our 
view the issue of the letter to Members of 
Parliament was close to the boundary between 
what is or is not permissible but, on balance, 
the league appeared to us in this instance to 
be engaging in a permissible activity ancil- 
lary to the promotion of its charitable 
objects which were directed to the promotion 
of, and education in, the sciences of penology 
and criminology and the constructive treatment 
of offenders. We concluded that there were 
not sufficient grounds to justify our inter- 
vention and so advised the Member of Parlia- 
ment. 


B The Expenditure Committee, Tenth Report: The Charity Commis— 
sioners and Their Accountability, 1974-75 


The first government body to consider the issue of the poli- 
tical activities of charities in any detail was the Expenditure 
Committee. In 1974-75 it held hearings on issues relating to the 
voluntary sector generally, and issued a report on "The Charity 
Commissioners and Their Accountability.” 


re hor 


During their hearings they received a good deal of evidence 
relating to the political involvement of charities and indeed 
stated that it was one of the main reasons for recent agitation 
for reform of the law. (See Expenditure Committee, Volume of 


Minutes of Evidence and Appendices, H.C. 495-11/ 1974-75, pp. 23, 
25-26, 48-84, 117-18, 129-54, 313-14, 317, 349-50, 361-62.) 


The evidence presented by the Charity Law Reform Committee 
and the Charity Commissioners provide a convenient overview of the 
kinds of evidence and concern the committee heard in relation to 
this issue. The Charity Law Reform Committee was an association 
of charities who were pushing for fundamental reform of many as- 
pects of the law of charity. The following is that portion of 
their brief dealing with the problem of politics and charities: 


The Problem of Politics 


But the major defect of the present law is the 
exclusion of all political activity on the 
partof*a charity -“inithedryjsae feast. for, 
as stated above, the law is unequally applied; 
and in any case it has been perceptively re- 
marked that to be consciously and deliberately 
non-political is in itself a political act in 
favor of the status quo. 


The ban on politics is particularly unfortu- 
nate for organizations which consider that the 
bills affecting the people they exist to help 
can in the long run be successfully tackled 
only by political action. (For example Oxfam 
and Shelter, realizing that the relief work 
they can do is a puny effort compared with the 
size of the problem they face, might wish to 
persuade the government to do more in their 
own field. This is why the United Nations As- 
sociation, the National Council for Civil 
Liberties the Campaign against Racial Discri- 
mination, the Disablement Income Group and 
countless other no less worthy organizations 
are excluded from charitable status. 


The result is that politically orientated 
organizations attempt to get round the 
latter. There are two main ways of doing 
this: either the activities are curtailed and 
squeezed under some charitable heading (as 
with the Runnymede Trust, which does research 
on race relations under the heading of 
"education," but is debated from advocating 
any change in the law); or else the 
organization splits into two, one a charity 
and one not (as with the NCCL's Cobden Trust, 
Amnesty's Prisoners of Conscience Fund, the 
Martin Luther King Fund and the Martin Luther 
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King Foundation, and so on). In some cases 
these devices verge on the dishonest, and in 
all cases the line drawn between work done 
(usually by the same people) by one 
organization and the other arbitrary and 
artificial. The whole exercise involves much 
work and waste of time, requiring as it does 
separate accounts and records of time spent on 
each type of work. 


Yet the legal basis for this ban on politics 
is not at all clear. Even the commissioners 
themselves, in their 1969 report, stated that 
they had to “emphasize that the law is based 
on a limited number of decided cases, and 
there is some danger trying to stretch them to 
cover the whole of the ground.” But they make 
minimum use of the scope for “flexibility” 
that this might seem to give them to meet the 
changing needs of an age of change: instead 
they choose arbitrarily to interpret (or 
invent) a non-existent law. 


The long term effect of the ban on politics is 
to change the role of charities and society 
from one of pioneering to one of supplementing 
the statutory, welfare services. In the past, 
and in particular in the nineteenth century, 
charities were at the forefront of social 
change. They pioneered subsidized housing, 
prison visits, care of the handicapped, labor 
exchanges, adult education and many other 
services now too often taken for granted. In 
those day the only possible method of 
ameliorating conditions was by approaching the 
general public for support. The government 
took little interest in social legislation, 
and charities played a major role in radical, 
pioneering work. With the advent of the 
welfare state the government took over much of 
the work previously done by charities. Many 
expected that charities would fade away. But 
there were gaps in the welfare state, and 
rising expectations and anomalies in the 
distribution of welfare brought to light many 
new problems and areas of need. At the same 
time, the improvement in communications and 
new sociological approaches showed that many 
problems were of such a size and so deep 
rooted that only government action could 
provide a satisfactory answer. Some charity 
workers were troubled that their small-scale 
voluntary efforts to relieve the worst need 
might merely delay protective action by the 
authorities. The sensible solution, consis- 
tent with the traditional pioneering role of 
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charities, seemed to be to investigate and de- 
fine needs, to undertake small-scale pilot 
schemes, and to press the community, and the 
government as its agent, to accept their res- 
ponsibilities and extend the welfare ser- 
vices. But this is precisely what the law 
does not allow. The ban on politics, enforced 
now more stringently than in the past, is 
placing many charities in a position of diffi- 
culty. 


In their brief the Charity Commissioners made the following 
response to some of the issues raised about the political activi- 
ties of charities: 


Political Activities 


2 A number of witnesses commented on what 
they consider to be the unsatisfactory state 
of the law relating to participation by chari- 
ties in political activities and the commis-— 
sioners' interpretation of the law. The opi-- 
nion is expressed in the answer to Q741 that 
the commissioners have no clear idea of what 
they mean by “political” or “propagandist and 
that the criteria they apply are out of date. 


3 The commissioners’ views as to the extent 
to which charities may properly engage in 
political activities were explained in 
paragraphs 7 to 16 of their Annual Report for 
1969. As the commissioners explained in 
paragraph 5 of the memorandum to the 
sub-committee commenting on the evidence given 
before the sub-committee on 3rd February, the 
purpose of those paragraphs was to give 
charity trustees general advice on this’ topic 
which might prevent them getting into a 
position where their actions could be 
criticized. This was .not a matter of misin- 
terpreting the law (far less of changing it, 
which the commissioners cannot do but of try- 
ing to piece together the general principles 
which can be deduced from cases decided by the 
courts. In their report for 19/2 the. commis-— 
sioners indicated (paragraph 7) that they did 
not think they could usefully add to the gene-— 
ral advice given in:1969.:-The original advice 
Was very carefully drafted and little has 
emerged since then which would justify any 
alteration in it. The commissioners have, 
however, again emphasized that they are will- 
ing to advise charities on particular problems 
which may arise. 
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4 The commissioners are aware that their 
suggested guidelines seem to have been misun- 
derstood by some charities, which have con- 
strued them as indicating that charities may 
not engage in political activities of any 
sort. This is far from being the case and the 
commissioners consider that if their comments 
are examined carefully it will be clear that, 
in their view, political activities which are 
ancillary to the main objects of a charity are 
permissible. This is a matter of degree and 
does not depend on whether a charity is gener- 
ally “acceptable,” as suggested in the answer 
to Q807, or on the size, age or importance of 
the charity, as suggested in a number of other 
answers given. The answering of requests for 
information from government departments, re- 
ferred to in the answers to Q758 and Q/759 is 
clearly stated in paragraph 13 of the commis-— 
sioners' report for 1969 to be permissible in 
their view. (The commissioners have no knowl- 
edge of the supposed letter from them to the 
Sunday Times mentioned in the reply to Q759.) 


a The commissioners explained in paragraph 
10 of their 1969 report that the decisions of 
the courts show that an institution having as 
one of its purposes the object of bringing 
pressure to bear directly or indirectly on the 
legislature to change the general law of the 
land cannot be a charity. One of the essen- 
tial requirements that must be satisfied 
before an institution can be recognized as a 
charity is that it exists for the benefit of 
the public or a sufficient section of the pub- 
lic. It is not unlawful to campaign for a 
change in the law but the court has no means 
of knowing whether the change advocated would 
be for the public benefit (Bowman v. Secular 
Society Limited (1917) AC406, Lord Parker of 
Waddington at page 442). 


6 It should be explained that if a charity 
were to engage in political activities beyond 
the bounds permitted by law the result would 
not be an immediate loss of charitable status, 
but the trustees would be in breach of trust 
and at risk of being held personally liable by 
the court. If on the other hand the trustees 
could validly claim that the expressed objects 
of the institution were wide enough to cover 
such political activities, the question would 
naturally arise as to whether the institution 
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was in fact established for exclusively chari- 
table purposes and the question of the conti- 
nued registration of the institution as a 
charity would have to be considered. 


7 It is said in the answer to question 820 
that “the Charity Commissioners ... try to 
distinguish between informing the public as a 
matter of education and propaganda. This is a 
very dangerous and difficult decision, IL 
think, because education is propagating idea, 
that are perhaps acceptable and propaganda is 
propagating ideas that are not immediately 
acceptable." We would comment in the first 
place that this reply again shows a misunder- 
standing of the commissioners' position. It 
is the courts who have drawn a distinction 
between education and propaganda and it is for 
the commissioners when considering applica- 
tions for registration as charities to apply 
the law as laid down by the courts. In the 
case of .re;Hopkinson’ (1949) 1~%Al1 ER’ 346, “at 
page 350, Mr. Justice Vaisey commented "Poli- 
tical propaganda masquerading ... as education 
is not education within the Statute of Eliza- 
beth.,...-in other: words; it is not charita- 
ble." The fact that a distinction has to be 
drawn between education and propaganda is fur- 
ther emphasized by the recent case of 
redBushnell +(1975) elvALISERS7216in whieh 

Mr. Justice Goulding commented, "The testator 
never for moment desired the education of the 
public so that they could choose for them- 
selves, but was trying to promote his own 
theory by propaganda." We feel that these 
judicial comments demonstrate that it is an 
over-simplification of the problem to comment 
as the witness did before the committee that 
“education is propagating “ideas that are’ per- 
haps acceptable and propaganda is propagating 
ideas that are not immediately acceptable.” 


In view of the representations made to it on this issue, the 


Expenditure Committee made the following response and recommenda- 
tion in their report: 


Political involvement 


35 Many witnesses expressed strong feelings 
about the difficulties confronting charities 
and would-be charities whose objectives, meri- 
torious in themselves if pursued to a success— 
ful conclusion, inevitably meant that the 
promoters must engage in forms of political 
activity in order to gain their ends. The 
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Charity Commissioners maintain that it is a 
well established principle of charity law that 
a trust for the attainment of a political 


object is not a valid charitable trust and 
that influencing the legislature is a politi- 
Gal) purpoce! (Hs Gre LO74 P42) 20 Tomtrakea 
recent example of their attitude, the commis- 
sioners refused to accept from the Organizing 
Committee for Animal Welfare Year 1976 who are 
seeking charitable status for their organiza- 
tion the inclusion of the following among the 
objects of associations: - 


The arousal of a determination on the part 
of the public to take prompt and decisive 
action to end the ill-treatment of animals 
whether such action is to be of a positive 
nature or of a more direct nature, e.g. ac— 
tion to encourage legislation for the in- 


creased protection, preservation and care of 
allvanimaly life 


36 Twice in their Annual Reports (H.C. 
(1:969—70)ei27 6y.and) Hie-Ce?\(19:74))1 42.) “tot the: Home 
Secretary the Charity Commissioners have 
endeavored by detailed statements of the 
position, as they see it, to clarify the 
situation. Yet the position remains 
unsatisfactory. 


37 A number of voluntary associations have a 
feeling of injustice in that it leaves them 
with the alternatives of either going it alone 
without the advantages of charitable status or 
dividing their organization into two or more 
parts in order to comply with the law. “It 
is," as the Chairman of the National Council 
of Social Service put it, “unfortunate that a 
body which wants to improve social conditions, 
and in so doing to agitate about possible 
changes in the law, may have to divide itself 
into two parts, one that can be officially 
registered as a charity, and one, the propa- 
ganda part of the activity, which cannot” 
(Q609). There are well known voluntary orga- 
nizations, for example, the Disablement Income 
Group, which are by their nature heavily com- 
mitted to secure changes in the law by arous- 
ing the public conscience and which have been 
obliged, either to resort to this device or 
even inhibited from seeking registration for 
any of their activities. This division, they 
Say, causes extra office work, double book- 
keeping and double production of annual re- 
ports (Q717). It also means that the non- 
charitable part encounters considerable, even 
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critical, difficulties, in seeking finance to 
maintain itself because potential donors 
prefer to give to registered charities 
(Q698). This has been confirmed to us by at 
least one grant giving charity, the Children 
Charity Fund. 


38 The general feeling of most of our wit- 
nesses is that political activities in pursuit 
of charitable objectives and ancillary to them 
should be permitted to a greater degree than 
the Charity Commissioners have allowed in 
their decisions as to what is or is not chari- 
table (Q806). 


39 Lord Porter in a dissenting judgment in 
the House of Lord in 1947 (The National Anti- 
Vivisection Society v. Inland Revenue Commis-— 
Sioners 1948) said, "I cannot accept the view 
that the anti-slavery campaign or the enact-— 
ment of the Factory Acts or the abolition of 
the use of boy labor to sweep chimneys would 
be charitable, so long as the supporters of 
these objects had not in mind or, at any rate, 
did not advocate a change in the laws, but 


became political and therefore non-charitable, 
ifotheyi didfisoks 


40 We share this view. It is almost impos- 
sible nowadays when government are concerned 
in all spheres of human activity to pursue 
charitable objects without becoming political- 
ly involved. We find it difficult to follow 
the rule of thumb which the commissioners 
apply when they differentiate between various 
methods of political activity. For example, 
we fail to see why lobbying a Member of Par- 
liament may in certain circumstances be per- 
missible, but drafting a bill for securing an 
amendment in the law, even though in pursuit 
of charitable aims, is going too far (Qs 118 
and 124). The commissioners themselves agree 
that a charity may indulge in political activ- 
ity in pursuance of its main charitable 
objects without offending in any way. They 
also admit that these questions have not been 
treated in the courts and that "if some went 
to the courts the judges might decide differ- 
ently” (Q124). At present, because of the 
cost of appeal, the High Court is deprived of 
the opportunity to clarify this area of uncer- 
tainty. 
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41 The Charity Commissioners contend that 
the matter has become a little distorted by 
recent) publicitye(0)D573 )saaYetmthey admit that 
the number of cases decided by the courts is 
limited and that they (the commissioners) have 
to “stretch” these decisions to cover the 
whole field and draw reasonable conclusions 
therefrom (Q1545). The ambiguity in the law 
may admittedly not be so serious as people 
imagine, but the uncertainty is bad not only 
for potential charities but also for the Char- 
ity Commissioners whose reputation for impar- 
tiality might be harmed in certain respects. 


42 In the short term we consider that there 
is an urgent need for an up-to-date comprehen- 
sive judicial statement on the extent to which 
a voluntary association whose fundamental pur- 
poses are for the welfare of mankind may 
engage in political activities in order to 
secure its objectives. 


43 We do not subscribe to the view that pol- 
itical parties themselves should be eligible 
for charitable status, but we feel that there 
are a number of deserving organizations which, 
because of the present uncertainty, are being 
held back from either applying for registra- 
tion or even operating at all. 


44 We recommend that when government legis- 
late in the manner we have proposed, i.e. to 
make purposes beneficial to the community an 
essential criterion of charitable purposes, 
they will also ensure in such legislation that 
all political activities in pursuit of a char- 
itable object shall, so long as they remain 
subordinate to the main purposes of the char- 
ity, not endanger its charitable status. 


C Goodman Report, 1978 


The Goodman Committee, whose genesis and terms of reference 
were described in Part I, devoted Chapter IV of their report to 
“Political Activity.” They noted that at the outset of their 
inquiry it was clear “that the relationship between charitable and 
political activity would be one of the most important and 
difficult topics for us to consider." After describing the pre- 
sent law, namely, that charities are allowed to engage in politi- 
cal activities ancillary to their main objects, and the views of 
the Charity Commissioners, the committee summarized the differing 
viewpoints and their conclusions: 


se 
Differing Viewpoints 


103. The large range of evidence presented to 
the committee on charities and political acti- 
vity fell under the three» broad categories: 


(a) Political activity should be outside the 
scope of charity. The tax benefits enjoyed by 
charities are provided by the community and 
there is no justification for activities which 
involve exercizing pressure, directly or in- 
directly on central or local government being 
so provided; the term 'registered charity' has 
come to mean something special to the general 
public and the willingness of the public to 
continue to give donations to them could be 
undermined to the detriment of the charities 
themselves if they engaged in political acti- 
vity; it is difficult to reconcile the concept 
of trusteeship with the exercise of opportu- 
nism and expediency which characterises poli- 
tical manoeuvre; it would be impossible to 
formulate a definition which could stop poli- 
tical parties setting up their own trusts 

from which the bulk of their funds would be 
derived. 


(b) A number of charities told the committee 
that they found few problems working within 
the guidelines laid down by the commissioners 
in their report for 1969. However, they asked 
for generous interpretation of such guide- 
lines. Such organizations have acted with the 
understanding and support of the commissioners 
but feel nevertheless that there is an element 
of doubt and uncertainty. Many of these char- 
ities considered that political activity which 
is ancillary to the pursuit of a charitable 
object is quite justified. However, the com- 
mittee had evidence that some charities felt 
themselves inhibited in their dealings with 
government departments and some organizations 
shied away from applying for charitable status 
because of some doubt whether their activity 
would be considered political so that they 
would not be eligible to be charities. 
Evidence presented on behalf of the churches 
said that involvement in the realms of poli- 
tics must be regarded as an essential manifes- 
tation of church life at times and nothing 
must be done which might hinder the churches 
from organizing deputations and doing what 
they can to influence public opinion as they 


did, for example, in the case of the slave 
trade. 
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(c) A further viewpoint was put to the com 
mittee that it should be permissible for 
charities to pursue political objects and that 
charitable reliefs should be extended to orga~ 
nizations with political objectives. It was 
argued that this would invigorate political 
life which is to the benefit of a democratic 
society. By changing emphasis from "bandaging 
the wounds' of society to ‘preventing the in- 
juries' there would be an acceleration in pro- 
gress towards a fairer society. This view- 
point was put forward by several bodies and _ 
individuals and was not without sympathy from 
at least one member of the committee. 


Conclusions and Recommendations 


104 In considering this matter the committee 
attempted to make a distinction between on the 
one hand advocating or promoting the continu- 
ance or change in the law or government policy 
or action and support on the other hand di- 
rectly or indirectly to a political party or 
assistance to an individual or group to obtain 
elective office. The committee rejected any 
step which would enable charities to give fi- 
nancial or other support to political parties 
or to individuals or groups seeking elective 
office. With regard to other political activ- 
itywancillary.ito,the, object’ ofwawvcharity)! the 
committee considered that there was a general 
lack of knowledge and understanding of the 
present law, many charities being under the 
impression that all political activity was 
prohibited to charities notwithstanding the 
contents of the Charity Commissioners' reports 
referred to in paras. 95 and 96 above. There 
is, however, no doubt that the dearth of case 
law and the general nature of the guidance 
given by the Charity Commissioners has result- 
ed in great uncertainty which should, if prac- 
ticable, be dispelled. It is clear that a 
rigid approach to this problem would be inap- 
propriate. Rather than attempting some defi- 
nition of permissible political activity we 
believe, as at present, that each case should 
be considered individually but in the context 
of newly formulated guidelines and that poli- 
tical activity should be subject to review, as 
in other cases, as recommended in Chapters VI 
and VII of this report. We envisage that the 
guidelines should prescribe: 


(a) that political activity should not be an 
object of the charity nor a principal activity 


a a 


such that its charitable object is in effect 


displaced by the extent of its political acti- 
vity. 


(b) that political activity should be and be 
seen to be ancillary to the object of the 
charity. 


Co)i7 tthatepolbedcal factiviitytshouldisi6t™ ins 
clude direct or indirect financial or other 
support for or opposition to any political 
party or individual or group seeking elective 
office, or any organization having a political 
object. 


It is neither desirable nor acceptable for 
political parties to emerge camouflaged as 
charities. The committee has noted the spe- 
cial financial privileges given to political 
parties under Section 26(3) of the Finance Act 
1975,.\relating» to) gifts to ‘political parties 
and also the recent proposal to grant finan- 
cial assistance to parliamentary parties. On 
balance the committee considered that it is 
more appropriate for organizations with a pol- 
itical purpose to pursue the argument for 
financial privileges in this quarter rather 
than by pursuing charitable privileges. To 
the extent that the adoption of such 
guidelines involves a change in the law, 
legislation will be required to implement this 
proposal. We are, however, uncertain whether 
such legislation would be necessary. In those 
circumstances it may well be argued that it is 
desirable to await the outcome of decisions of 
the courts in the future before contemplating 
legislation. This however, would expose 
trustees to the risk that they may be found to 
be acting in breach of trust and thus be made 
personally accountable for moneys expended in 
accordance with these recommendations. For 
their protection, therefore, legislation to 
clarify the position appears desirable. 


105 We recognize that by maintaining a dis- 
tinction between charitable and political 
institutions there may remain for certain 
bodies a problem relating to duality of func- 
tion in cases where the political activity is 
outside the guidelines. This is, in our view, 
one which has to be accepted. Where a group 
of people promotes a body with charitable 
objects and another body with political 
objects it is said that the division is arti- 
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ficial. We disagree. The two institutions 
have different functions which should not be 
confused. We would indeed prefer to see 
greater separation rather than unification 
under a charitable banner. 


In reaching our conclusions, we have naturally 
borne in mind that the word 'charity' has a 
moral connotation which itself attracts sup- 
port and that some are concerned that the 
notion of a charity being permitted to become 
involved in political activity may detract 
from the special status accorded in the minds 
of many to charities. We recognize, also, 
that the liberty to undertake political activ- 
ity within the limits we envisage has for many 
a moral connotation. Accordingly, provided 
those charities which choose to embark on such 
activities in the context we envisage make 
clear to the public what the context is in 
relation to the charity, we believe this may 
enhance rather than detract from the high 
regard in which charities are presently held. 
We stress in Chapter VII of this report the 
need for an annual statement by charities of 
their activities and we consider that a state- 
ment of political activity is no less import- 
ant than other activities. 


Summary of Recommendations 


106 We therefore recommend that greater po- 
litical activity should be permitted to chari- 
ties subject to the guidelines referred to in 
paragraph 104. 
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PART VI ARGUMENTS FOR ALLOWING CHARITIES TO ENGAGE IN POLITICAL 
ACTIVITIES 


The arguments for allowing charities to engage in political 
activities can be conveniently divided into seven types which will 
be discussed under the following headings: 


A The changing role of the voluntary sector 

B Improving the public policy-making process 

C Removing the discrimination between charities and business 
organizations 

D Respecting the constitutionally protected right to free 
speech 

E Respecting rights of equal treatment 

EF The uninforceability of a prohibition on political 


activities; and 


G The difficulties of distinguishing between “propaganda” and 
"educat dons 


A Changing Role of the Voluntary Sector 


At the theoretical level, the question of whether charities 
ought to be allowed to engage in political activities should be 
resolved by reference to the public policy that justifies granting 
charities and donations to them tax-preferred status. Of course, 
agreement on such public policy grounds is not likely to be char- 
ged with question-begging. However, it seems worth noting that 
the traditional justifications given for providing donors to orga- 
nizations in the voluntary sector with a tax subsidy do not sup- 


port an extension of these organization's activities to political 
activities. 


Tax support for contributions to charities is frequently jus- 
tified on the grounds that the government is compensated for its 
loss of revenue because the voluntary sector relieves it from fi- 
nancial burdens which would otherwise have to be met by the appro- 
priation of public funds. Another common justification is that 
government financing of the voluntary sector through a matching 
grant scheme promotes pluralism by permitting individuals to 
select by donation those institutions in society that will receive 
public funds for the provision of public goods and services. 


Obviously neither of these justifications support allowing 
charities to engage in extensive political activities. Indeed, 
since charities will most frequently be attempting to influence 
Parliament to spend more money for particular purposes, allowing 
them to engage in such activities stands the traditional justifi- 
cation for tax subsidies to the voluntary sector on its head. The 
argument does not deny that the political activities of charities 
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may help legislators better realize the needs of the country. It 
simply suggests that everyone involved ought to be aware of the 
implicit shift that such a change would make in the underlying 
rationale of a subsidized voluntary sector. 


Many members of the voluntary sector argue, of course, that 
just such a shift has taken place in the role of the sector, and 
that is precisely why charities should be allowed to engage in 
political activities. They argue that in many traditional areas 
of charitable concern —- such as the preservation of wilderness 
areas, health research, and overseas aid - legislation and other 
governmental activity is now often the most effective means of 
dealing with the relevant problems. And it is incongruous to deny 
charities access to the political arena when that is where action 
is likely to be taken which will vitally affect a charity's pro- 
grams and goals. Indeed, for some organizations, such as those 
concerned with financing the needs of disabled people or of one- 
parent families, changes in the laws are not only the most cost~ 
effective but virtually the only policy they can adopt in order to 
meaningfully achieve their charitable objectives. 


Some commentators go so far as to argue that the most impor- 
tant role of philanthropy is no longer the support of private 
institutions performing essential public services, but rather to 
Oversee, monitor and evaluate government and other institutions of 


society and to represent the interest of the powerless. The Filer 
Commission notes: 


As non-profit organizations provide smaller 
shares of health, education and welfare ser- 
vices, for instance, the larger provider - 
government becomes more important ... 'Public 
interest’ and 'social action' groups have been 
growing in numbers in the non-profit sector, 
and one of their foremost roles pgs been pre- 
cisely to influence legislation. 


This line of argument, if accepted, would lead to the conclu- 
sion that there should be no restriction on the political activi- 
ties of charities. However, again, the difficulty with the argu- 
ment is that it equates traditional charities with public interest 
lobby groups. Both of these types of organizations have quite 
different roles to play and it confuses clear thinking to equate 
them entirely. Given their different roles it might be that the 
government should use different policy instruments in financing 
them and a different set of regulations in controlling them. This 
difference, and the importance of keeping the two roles separate, 
is discussed in Chapter 4 of this paper. 


B Improving the Public Policy-Making Process 


Charities operate in many fields that are of concern to 
legislators such as health, welfare, education and environmental 
matters. Because of their intimate knowledge of these areas, 
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charities will be able to supply legislators with ideas and infor- 
mation relevant to proposed legislation. For example, in consi- 
dering the budgeting, structuring and priorities of a health pro- 
eram, government policy makers and legislators would surely want 
the benefit of the ideas and information and even the views of the 
charitable health agencies. In considering pollution laws, a 
legislator would probably wish to weigh the arguments and support-— 
ing facts that could be presented by charitable organizations that 
have expertise and practical experience in the field. 


This is a powerful reason for allowing charities to engage in 
political activities: to improve the public policy decision-mak- 
ing process by allowing charities to provide expertise and repre- 
sent otherwise unrepresented views in the process of formulating 
legislation. The legitimacy of pluralistic democracy depends upon 
legislators being informed of the opinions of all interested 
parties. 


Charities are often the only organizations that can act as 
spokespersons for what would otherwise be unrepresented view- 
points. Their constituents are often the handicapped, welfare 
recipients, medical patients and others who have no other way of 
making their views known. 


As commonly stated, this argument has two parts. First, 
charities must be allowed to present information to legislators so 
that informed public decisions can be made. This concern can be 
by maintaining the general prohibition on their political activi- 
ties, but then allowing charities to engage in certain defined 
types of activities such as presenting briefs and in other ways 
advising legislators of relevant facts and research. This is 
basically the solution adopted in the United States with respect 
to lobbying by private foundations.2 


This argument also asserts that charities should be allowed 
to act as a lobby organization so that unrepresented opinions and 
viewpoints will be heard from. Stated in this way the argument 
simply restates the argument above about the changing role of the 
voluntary sector. 


C Removing the Discrimination Between Charities and Business 
Organizations 


Put at its strongest, this argument for allowing charities to 
engage in political activities notes that under the present law 
virtually all of the expenses of business associations in directly 
lobbying the government are tax deductible. In addition, the 
expenses of grass roots lobbying (often in the form of institu- 
tional or advocacy advertising) by business associations are simi- 
larly deductible.195 Furthermore, the fees paid to trade associa- 
tions, such as the Chamber of Commerce, the Canadian Federation of 
Independent Business and the Canadian Manufacturers Association, 
are tax deductible. All of those organizations spend a consider- 
able amount of their resources lobbying the government and 'edu- 
cating' the public. Thus, although the Act effectively bars 
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charities from participating in the legislative process on behalf 
of the public interest, it allows, and even encourages, lobbying 
on behalf of special economic and private interests. For example, 
a charity concerned about environmental protection cannot lobby 
against the Mackenzie Valley pipeline or attempt to persuade 
people that a decision to allow the construction of bad policy, 
but pipeline companies can deduct both the costs of direct 
lobbying for the pipeline and the advertising and other costs of 
persuading the Canadian public that it is a necessary undertaking. 


Although this apparent discrimination strikes many people as 
unfair, it is important to note that it is “clearly justifiable in 
tax policy terms. One of the most fundamental tenets of a 'fair' 
or 'neutral' income tax system is that business expenses are 
deductible but personal-choice expenditures are not. When a busi- 
ness incurs lobbying expenses it presumably does so in order to 
increase future income. When that income is earned it will be 
taxed. Lobby expenses incurred by a charity or an individual are 
personal consumption expenditures. Whatever the form of the 
return to the charity or individual, it clearly will not be 
taxed. The obviousness of this point can be seen from the fact 
that no one has ever argued (yet) that individuals should be able 
to deduct the cost of personal-choice lobbying. But, if charities 
are allowed to deduct such expenses, why not individuals? The 
answer is not self-evident, assuming that lobbying efforts that 
might bestow a pecuniary advantage (the value of which is not 
taxed) on an individual is excluded. Thus, persons who argue for 
deductions for charity lobbying are arguing for a greater subsidy 
for charity, not for ,an.end to,tax«discrimination:. 


However, having concluded that in tax policy terms there is 
no discrimination between business and charities, two points might 
be noted. First, it is not obvious that business should be allow- 
ed to deduct for tax purposes the cost of lobbying. Much lobbying 
by business organizations, particularly grassroots lobbying such 
as institutional advertising, undoubtedly contains a large 
personal consumption element. Business people who advertise about 
the virtues of “free enterprise,” for example, are not only 
concerned about increased future profits but are also undoubtedly 
reflecting a choice about the kind of economic system they 
personally prefer. More importantly, there is a public policy 
argument for disallowing lobbying expenses by business interests. 
This argument was given by the United States Supreme Court in 1959 
in upholding IRS regulations prohibiting the deductibility of such 
expenses. In Cammerano v. United States!9© the Supreme Court 
noted that the denial of deductions for business related political 
activity “expressed a determination by Congress that since 
purchased publicity can influence the fate of legislation which 
will affect, directly or indirectly, all in the community, 
everyone in the community should stand on the same footing as 


regards its purchase so far as the Treasury of the United States 
is concerned.” 


Since that time the U.S. legislation has been amended allow- 
ing for the deductibility of direct lobbying expenses by business 
organizations, but not grassroots lobbying expenses. The legisla- 
tion has been a continuing source of controversy.!9/ 
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A second point that might be noted is that to suggest there 
is no tax policy reason for’ subsidizing charities that are enga- 
ging in political activities, does not foreclose such subsidiza- 
tion for public policy reasons. And in assessing the strength of 
these public policy reasons, the fact that business obtains a tax 
deduction for such activities is a relevant, and indeed a signifi- 
cant, consideration. 


D Respecting the Constitutionally Protected Right to Free 
Speech 


The Canadian Chart of Rights and Freedoms provides that 
"Everyone has ... freedom of thought, belief, opinion and expres- 
sion, including freedom of the press and other media communica- 
tion.” It has been suggested, and it will undoubtedly be argued 
with increasing vigor, that preventing charities from engaging in 
lobbying activities is an infringement of their constitutionally 
protected "freedom of speech.” 


The courts' interpretation of the new Charter of Rights is 
hard to predict. However, it is highly unlikely that the courts 
wills hold thatthe, prohibitionsvof political sactivities''on'‘chari- 
ties is an infringement of freedom of speech. Stated most broad- 
ly, the legal reasons for holding such a prohibition unconstitu- 
tional would have to run as follows. What the Charter forbids the 
government to do directly it equally forbids it to do indirectly. 
A direct ban on political speech by charities would be a violation 
of their right to free speech. Therefore, conditioning favorable 


tax-subsidy treatment for contributions to them is equally a 
violation of their rights. 


There are a number of replies to this line of argument. 
First, the tax subsidy is given to donors. Donors are not 
required to give up their right to lobby in return for obtaining 
the deduction. Even though they claim deductions for their chari- 
table contributions they may continue to lobby. To suggest that 
the rights of the charities themselves have been infringed places 
form over substance. Allowing charities to lobby would allow 
individuals to deduct their personal-choice lobbying expenses 
simply by pooling funds with like-minded individuals and forming a 
charitable organization. 


Also it seems clear that the above statement of the constitu- 
tional doctrine of free speech is too broad. The government will 
presumably be prohibited only from unreasonably prohibiting free- 
dom of speech. If important government or societal interests are 
at stake government regulation indirectly or tangentially affect- 
ing freedom of speech will undoubtedly be upheld. Thus, for 
example, political appointments will presumably still be allowed 
to be conditioned on forbearance from public criticism of public 
policy. The government interest in disallowing deductibility of 
donor's personal-choice lobbying (and thus not underwriting all 


forms of lobbying) seems sufficiently strong to foreclose consti- 
tutional challenge. 
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The constitutional arguments on this issue will undoubtedly 
acquire a considerable degree of sophistication. They will not be 
explored here. However, it might be noted that in the United 
States the restrictions on lobbying by charities have survived 
“free speech" constitutional challenges. 


E Respecting Rights of Equal Treatment 


Another constitutional challenge to the prohibition might be 
on the grounds that it abridges the right to equal protection of 
the laws. The Charter provides that, “Every individual is equal 
before and under the law and has the right to the equal protection 
and equal benefit of the law without discrimination.” The present 
law might be said to discriminate between the following groups: 
charities v. businesses, trade association, unions; churches v. 
other charities; large charities v. small charities. 


The constitutional doctrine that develops under this clause 
of the Charter will presumably not prohibit all legal classifica- 
tions but only those that have no rational basis. The factual 
distinctions between conventional charities and businesses, trade 
associations and unions provide at least some support for differ- 
ent treatment in relation to lobbying. As explained earlier, 
there are also fundamental analytical tax differences between 
these organizations. 


The discrimination between churches and other charitable 
organizations that arises because of the present law is more 
troubling. Many issues that the churches regard as moral ques- 
tions, and therefore quite freely attempt to influence public 
Opinion about, and directly lobby the government with respect to, 
such as abortion, capital punishment, homosexuality and birth 
control, others views as political issues. And yet although the 
churches are thus free to press their views on these issues, other 
organizations formed specifically to lobby or influence public 


opinion with regard to these matters would be denied charitable 
Status. 


The same kind of discrimination occurs between large and 
small-sized charities. A large mental health association, for 
example, which conducts programs of general education aimed at 
better public understanding of mental illness, volunteer services 
in mental hospitals and aid to research generally, can devote a 
considerable amount of resources to political activities relating 
to mental illness. Such activity would be regarded as being 
ancillary to the charity's main object. But an organization 
formed specifically to attempt to reform the laws relating to 
mental retardation would be denied charitable status. What might 
make this discrimination particularly 'suspect' is that the abili- 
ty to exercise the right of free speech seems to turn on the rela- 
tive 'wealth' of the organization. 


Again, the possible constitutional arguments will not be 
explored in detail here. However, in public policy terms, the 
various forms of discrimination inherent in the present law are 
troublesome. 
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F A Prohibition on Political Activities Unenforceable 


A major problem with virtually any rules limiting the politi- 
cal activity of charities is that their application will inevi- 
tably be uncertain. The difficulties of defining precisely “poli- 
tical activities" or “ancillary activities" (assuming that politi- 
cal activities ancillary to the charities purposes are to be 
allowed) are enormous. Furthermore, even if these terms could be 
defined precisely, the law could not be uniformly enforced. 
Revenue Canada, which is charged with the responsibility of 
applying the law even-handedly to over 10,000 organizations, would 
still face an impossible task. Enforcement would have to be 
highly selective because of the limited resources available to it. 


The large area of indeterminancy that must remain in any 
attempt to limit the political activity creates a number of diffi- 
culties. First, the law would not give adequate notice of the 
type of behavior the statute is trying to control with the result 
that organizations may inadvertently breach the law - with dire 
consequences. Instead of simply affecting the tax consequences of 
specific income generating transactions, a breach in the law 
results in an organization losing its charitable status. Although 
a cautionary letter might be sent to an organization, no advance 
warning is necessarily required. Advance rulings will not be 
issued by Revenue Canada as to whether the activities of 
particular charities constitute prohibited political activities. 
Indeed, a system of advance rulings would not be a satisfactory 
resolution of the administrative problems created by the present 
law. Among other reasons, advance rulings would be time-consuming 
and burdensome to an organization, particularly since the need for 
political activity may arise quickly and strategies change as 
circumstances change. 


A second difficulty with standards prohibiting political 
activities of charities is that they would, as mentioned above, 
inevitably lead to selective enforcement. Invariably, because of 
the subjective judgments required, enforcement risks being arbi- 
trary and discriminatory. Those organizations singled out for 
enforcement are likely to be those whose goals are objectionable 
to particular Revenue Canada officials involved (in the U.S. one 
commentator has noted “a group may be singled out for review by an 
individual revenue agent reading the newspaper and shaking his 
head at the group's beliefs"); those whose views are politically 
embarrassing to the government; or, those who involve themselves 
in controversial issues. Allegations are frequently made that the 
present law is enforced discriminatorily by Revenue Canada. In 
view of their limited resources, Revenue Canada cannot be held to 
blame if the charges that the present law is enforced 
discriminatorily are true. For them a highly selective 
enforcement policy is not a matter of politics, but a practical 
necessity. But it must be noted that whether or not charges of 
arbitrary enforcement are true, the fact that they can be made is 
a matter of grave concern. Revenue Canada, more so than any other 
government agency, must be seen to be above politics. Tax 
administration is otherwise irreparably harmed. The problems of 


attempting to enforce vague standards are discussed in more detail 
below. 
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G Impossibility of Distinguishing Between “Propaganda” and 


“Education” 


Under the present law, as discussed above, charities are not 
permitted to propagandize or attempt to influence broad social 
attitudes. This prohibition is usually subsumed under the general 
proposition that charities cannot engage in political activities. 
Many groups have suggested that the distinction between education 
and propaganda in this context is troubling, whether the propa- 
ganda is aimed essentially at grassroots lobbying or is aimed at 
simply influencing broad social attitudes. Of course, there are 
all the difficulties described above in relation to enforcing 
vague standards. However, in this area there are additional 


difficulties. For the sake of brevity, the concerns expressed 
will be simply listed. 


1 The most significant problem involves attempting to distin- 
guish between educational material and propaganda. Regardless of 
how they are defined, it is suggested that the difference is only 
apparent at the two extreme ends of the continuum which these two 
terms purport to separate. Some argue that all education is 
infected with the biases of the educator. If it is not apparent 
from the material presented, it is from the material that was not 
presented but might have been. The only real differences between 
the two is not what information they provide the reader, but the 
form in which it is presented. Thus, for example, one commentator 
has noted, “Advancement of inter-racial harmony ... can be des- 
cribed as education of different racial groups about each other's 
way of life, and propagation of right- or left-wing doctrines may 
be charitable if it can be described as education in political 
science."198 


2 Even assuming there is a difference between propaganda and 
educational material, the line is so subjective that it provides a 
basis for the censorship of ideas, or at least differential state 
support for some ideas. The fact that distinguishing between 
“education” and “propaganda” leaves vast room for the reflection 
of a judge's or administrator's political biases is widely recog- 
nized. For example, a member of the U.K. Expenditure Committee 
made the following comment about the judge in Re Bushnell, a case 
in which the advocacy of socialized medicine was held political 
and therefore not charitable: " ... he was probably a Tory him- 
self. Most of the judges are, in fact, right-wing reactionaries 
and, therefore, whatever one might have to say on the impartiality 
of the judges it is not always the case in a case like this where 
there might be a political context which might be at variance with 
the views of the judge."199 Even if allegations such as this are 
unfounded they reveal the danger of involving judges in essential- 
ly political questions. 


3 Even if an organization is “propagandizing” - presenting only 
one wide of. an.assue — itvis- not clear that this is not’ in the 
public's interest. Even though a person is being presented with 
only one view, they are being educated. Having heard all views, 
from different organizations, they can then form their own 
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judgment. Indeed, if one reason that the advancement of education 
is for the public benefit is because it enables people to make 
educated judgments, then allowing them to hear from the strongest 
advocates of each side of an issue is arguably the best means. 


4 Prohibiting “propaganda” has been interpreted as rendering 
non-charitable organizations formed to encourage racial tolerance, 
international understanding and many other causes in which the 
public benefit is inestimable. A principle that discourages these 
purposes and leaves numerous deserving organizations outside the 
pale of charity, but results in the subsidization of countless 
frivolous purposes on the grounds of public policy, must be 
suspect. 


A common objection to doing away with the prohibition on 
charities engaging on or spreading “propaganda” is that it might 
result in the government subsidizing views and opinions that are 
widely regarded as repugnant. However, presumably this can be 
controlled by a general prohibition that the views expressed can- 


not, naturally, be illegal (such as hate propaganda) or against 
public policy. 
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PART VII ARGUMENTS AGAINST ALLOWING CHARITIES TO ENGAGE IN POLI- 
TICAL ACTIVITIES 


The arguments that have been made as to why charities should 
be prohibited from engaging in political activities have been 
dealt with explicitly and implicitly in much of the discussion 


above. However, five of the main arguments will be briefly 
reviewed: 


A Political activities are not embraced within the traditional 
justification for subsidizing the voluntary sector; 


B The prohibition against political activities is necessary to 
prevent charities from pursuing the self-interest of their 
members and supporting political parties; 


C If charities were allowed to engage in political activities 
lobbying activities would increase dramatically; 


D The government would be put in the position of supporting 
some political activities that many persons consider repre- 
hensible; and 


E Allowing charities to engage in political activities would 
not be in the best long-run interest of the voluntary sector. 


A Political Activities Are Not Embraced within the Traditional 
Justification for Subsidizing the Voluntary Sector 


As discussed above, the traditional justification given for 
subsidizing charities has been that they provide public goods and 
services that would otherwise be provided by the state. Subsidi- 
zing organizations in the voluntary sector which provide these 
services promotes the values of pluralism. A quite different 
justification, which is discussed in Chapter 4 of this paper, is 
normally given for subsidizing citizen interest groups. Thus, 
suggesting that charities should be allowed to engage in an unli- 
mited amount of political activities confuses the function of 
charities with that of public interest lobbying groups. 


It is true that one could argue that the role of the volun- 
tary sector has changed, and that in the modern welfare state it 
has a more viable role in lobbying government than in providing 
public goods and services. However, if that is the case then the 
form of government subsidization might require rethinking. It is 
not clear the same form of subsidization ought to be given to es- 
sentially public citizen interest groups as is given to tradition- 
al charities. This is discussed at greater length in Chapter 4 of 
this paper. 
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B The Prohibition against Political Activities Is Necessary to 


Prevent Charities from Pursuing the Self-Interest of Their 
Members and Supporting Political Parties 


Concern over two potential areas of abuse appear to underline 
the American legislation regulating the political activities of 
charities, and also appear to have concerned the courts in formu- 
lating rules in this area. First, charitable status is founded 
upon the notion of public benefit. Specific individuals often 
benefit from certain kinds of legislative reforms, particularly at 
the provincial and local levels of government. If charities are 
allowed to engage in political activities it will be very diffi- 
cult to prevent them from lobbying for legislative changes that 
are only of immediate benefit to their members. 


Secondly, for the reasons mentioned earlier, charities should 
be prevented from engaging in partisan politics. However, often 
particular issues become identified with particular politicai 
parties. If charities were allowed to engage in political 
activities it would be difficult to police the borderline between 
the pursuit of charitable objects and political campaigning for 
the party of a particular candidate. 


Admittedly, the prohibition on political activities is an 
overly broad means of preventing these two abuses. However, it is 
unclear that a less restrictive borderline could be maintained. 


C If Charities Were Allowed to Engage in Political Activities 
Lobbying Activities Would Increase Dramatically 


If charities were allowed to engage in an unlimited amount of 
political activities, the aggregate amount of lobbying activities 
might increase substantially and government revenues would be 
affected. The budgets of large charities are enormous, and if 
they made the judgment that they could best achieve their 
objectives through lobbying the political process could be deluged 
with lobbying activities. Also, if establishing a charitable 
organization became a recognized technique for deducting 
personal-choice lobbying expenses, in effect, many new such 
charities might be formed, resulting in a substantial loss of 


revenue or the attraction of funds away from more traditional 
charities. 


This argument rests upon two assumptions. First, that 
increased lobbying activity would not be helpful or increase the 
legitimacy of government. Second, that if charities were allowed 
to engage in political activities their lobbying efforts would 
increase significantly. Neither of these assumptions are obvious. 


D The Government Would Be Put in the Position of Supporting 


Some Political Activities that Many Persons Consider Repre~ 
hensible 


If charities were allowed to engage in political activities 
some organizations whose political views would be reprehensible to 
the majority of Canadians would undoubtedly attempt to register as 
charities. However, this should not be seen as a significant 
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problem. The expression of diverse views would of course be the 
purpose of allowing charities to engage in political activities. 
Furthermore, the expression of views that were deemed to be 
against public policy, such as hate propaganda, could be specifi- 
cally prohibited. 


E Allowing Charities to Engage in Political Activities Would 
Not Be in the Best Long-Run Interest of the Voluntary Sector 


It is not clear that permitting charities to engage in an 
unlimited amount of political activities is in the long-term 
interest of the voluntary sector. If charities are involved in 
extensive lobbying, and if they are seen frequently advocating or 
in other ways urging the public on emotional grounds to support 
certain political activity, there is a risk that public propagan- 
dizing on one side of an issue, for example, may be perceived by 
the public as inconsistent with the concept of charity. Many 
people undoubtedly feel that it is appropriate to the nature of 
charities to restrict them to non-partisan activities. Most 
seriously, if churches and other charities are seen as taking an 
increasingly active political role on contentious issues, many 
people, particularly those with opposing views, might begin to 
question state subsidization of the voluntary sector. 


In addition to a potential dimunition of for the 
charitable sector, an unrestricted right to engage in political 
activities might in the long-run threaten the independence of the 
voluntary sector. Much lobbying would undoubtedly be directed at 
simply increased government subsidies. Fewer and fewer private 
funds would be spent on direct charitable activities. 


Finally, political activities will entangle charities more in 
the political process. One result” of ‘this, to the extent ‘that it 
causes confusion about the overlapping roles of charity and gov- 
ernment, might be to dilute the philanthropic impulse in individu- 
al donors. If charities are seen arguing for an increased govern- 
ment role in virtually every area of social concern the-need for 
the traditional voluntary sector might be called into question. 


PART VIII REFORMING STANDARDS FOR THE PERMISSIBLE CONDUCT OF THE 
POLITICAL ACTIVITIES OF CHARITIES 


A number of reasons have been suggested above as to why char- 
ities ought to be able to engage in activities that might be 
broadly defined as political. On the other hand, reasons have 
been suggested immediately above as to why they should not be 
allowed to engage in an unlimited amount of political activities. 
This third alternative solution to the political activities 
conundrum involves defining a permissible but limited amount of 
political activities that they can engage in. 


Two general approaches can be taken. First, general guide- 
lines defining the amount of permissible political activities 
might be promulgated. Second, detailed and precise rules limiting 
their political activities might be formulated. The guidelines 
formulated by the English Charity Commissioners are an example of 
more general guidelines. The Urited States Internal Revenue Code 
regulations dealing with the political activities of charities are 
an example of detailed rules. 


Any choice along the specificity-generality continuum will 
generate a unique set of costs and benefits. However, in this 
area a strong case can be made for detailed rules. First, because 
of the political nature of the issue, in many situations it would 
be difficult for Revenue Canada to enforce broad standards. For 
example, it would be hard to imagine Revenue Canada threatening a 
major religion with deregistration pursuant to a broad obviously 
somewhat discretionary standard. Second, if broad standards are 
used, invariably charges will be made that Revenue Canada has sub- 
jectively and discriminatorily enforced the restriction to supress 
the views or organizations with which they disagree. Whether or 
not these allegations are well founded, such discretion and the 
resulting potential for actual or apparent abuse are undesirable 
as a matter of sound tax administration. Third, because the pur- 
pose of a general guideline in this area would be to simply refer 
to an arbitrary amount of political activities that charities area 
allowed to engage in, courts could not engage in reasoned elabora- 
tion in reaching decisions in individual cases. The law is re- 
plete with standards such as 'good faith,' 'due care,' and 'rea- 
sonableness.' The application of these standards require judges 
both to discover the facts of a particular situation and to assess 
them in terms of the purposes or social values embodied in that 
standard. But where the law is simply trying to define an arbi- 
trary cut-off point, standards used to define this point cannot 
provide judges with premises from which the solution to individual 
cases can be consistently deduced. Fourth, a broad standard will 
invariably require selective enforcement. One result of such 
selective enforcement is that an organization which has taken a 
stand on a legislative issue, and which encounters opposition 
strong enough to require vigorous advocacy of its own point of 
view, runs a greater risk of being investigated than an organiza- 
tion which is involved in a legislative issue of a less controver- 
Sial nature. Thus political activity might be discouraged at the 
very point where it is most needed. That is to say, broad stan- 
dards would have a chilling effect on the political activities of 
some charities. 
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It is important to note that if the rules are to be seriously 
enforced, the choice of whether to enact a standard or a set of 
precise rules is implicitly a choice between legislative or judi- 
cial lawmaking. A general legislative standard would create a 
demand for specification. If the guidelines are enforced this 
demand would be brought to bear on the courts and they would have 
to respond by creating rules particularizing the legislative deci- 
sion to enact a standard requires consideration of the differences 
in costs and benefits between legislative rules and judge-made 
rules (precedents). In the area, the method of the common law, 
analogy and precendents, would not provide sufficiently clear 
guidelines for decision making by charities. 


If case-by-case evaluations are to be eliminated, the rules 
must obviously be detailed and thus render the Act more complex. 
The costs of the complexity can be reduced by putting a broad 
standard in the Act and then relegating the detailed rules to 
regulation. However, it is important to note that while the rules 
become more complex, they also become simpler to follow and easier 
to enforce. Also, complexity in this area is inevitable if the 
law is enforced. Complexity in the Act in many cases evolves 
along a predictable pattern. Parliament adds to the tax statute a 
simple provision embodying subjective standards and requiring 
case-by-case determination. These provisions prove difficult to 
apply and engender uncertainty in the administration of the tax 
law. Parliament thus eventually replaces or augments the initial 
provision with more detailed objective provisions which add to the 
complexity of the Act, but which are easier to enforce. Whether 


this pattern is followed depends upon the pressure for consistent 
enforcement. 


On the other hand, for the reasons given in the introduction 
to this chapter, perhaps this is an area where “muddling through” 
represents the most viable policy choice; therefore, broad guide- 
lines will do. The costs of an elaborate, detailed and complex 
legal regime is not warranted. Most charities will respect the 
intend of the broad guidelines and any problems can be fairly 


resolved through mutual accommodation between a particular charity 
and Revenue Canada. 
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71. Supra note 69, p. 442. 
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73. See Tudor on Charities, 5th ed. by H.G. Carter and 
F.M. Crawshaw (London: Sweet and Maxwell, 1929), p. 41-42; 
T. Jarman, A Treatise on Wills, 7th ed. by C.P. Sanger 
(London: Sweet and Maxwell, 1930), p. 194. 


74. See case comments in 33 Law Quarterly Review 300 (1917); 31 
Harvard Law Review 289 (1918). 


75. Re Tetly: National Provincial and Union Bank of England 
Liceans Letadyd1 923)5 Chin 268R amie ZO2u(C Al) (in dicta’ at 
Chancery, Mr. Justice Russell said "“Subsidising a newspaper 
for the promotion of particular political or fiscal opinions 
would be a patriotic purpose in the eyes of those who con- 
sider that the triumph of those opinions would be beneficial 
to the community. It would not be an application of funds 
for a charitable purpose.” The judge then quoted Lord Parker 
in Bowman, supra note 69); C.I.R. v. Temperance Council of 
the Christian Churches of England and Wales (1926), 136 L.T. 
27, 28 (K.B.) (Rowlatt J. asserted, without citation of 
authority, “this is mainly a trust to secure a certain line 
of legislation relating to temperance reform and if that is 

-so, I do not understand it to be disputed that that would not 
be,ascharitable,trust<7)¢ Chl RewveeYorkshire Agricultural 
Soc,ery ee CL928) alk. Bs 6119d632° (CAL). (The political pur- 
poses of the society were found to be ancillary to its main 
charitable purposes, therefore, its charitable status was 
upheld on this ground; however, Atkin L.J. stated, again 
without citation of authority, "I can imagine that a society 
which was formed solely for the purpose of watching and 
advising on legislation affecting agriculture would not be a 
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society formed for a charitable purpose."); In Re Jone —- 
Public Trustee v. Soul of Darendon (1929), 14 L.T.R. 259, 260 
(A gift “to the Premiere League of the Conservative Cause” 
was held not to be charitable, apparently because of its 
political nature, no authorities were cited.); In re Hood, 
(1931) Gh. 240 (C.A.) (The purpose of the testator s Sift in 
this case was to assist "in spreading Christian principle 

and in aiding all active steps to minimize the drink 
traffic.” The Court of Appeal held that the gift was chari- 
table since the main object was the advancement of religion.) 
Bonar, (Law (Memorial (Trust vs 4LsR GCG. 91933), 46 LSE Re 220 
(K.B.) (A gift of a mansion house to be used as an educa- 
tional centre for the Conservative Party was held not to be 
charitable.) 
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See_in Re Strakoschiy Gl949). Chi 029), 5 36 UCT Ane CAP ei it tor a 
fund “to strengthen the bonds of unity between the Union of 
South Africa and Northern Country and which incidentally will 
conduce to the appeasement of racial feeling between the 
Dutch and English speaking sections of the South Africa com- 
munity’ held not to be charitable: “The problem of appeasing 
racial feeling within the community is a political problem 
wee! as RE Hopkinson, CL9e9) ol All Bho 34/7, 300) (Chs Div.) 
(A gift “for the advancement of adult education ... on the 
lines of the Labour Party's memorandum headed "A Note on 
Education in the Labour Party” was held not charitable. 
Vaisey J. stated: ‘The principle that legitimate and proper 
political aims and ambitions are not charitable is far too 
well settled for me at this stage to attempt to depart from 
or refine upon it.”); Animal Defence and Anti-Vivisection v. 
Tie Rie Co 8 OE950)4 “66 Lele Ro Al091 (Chex Divwa(Eventthodeh? the 
society's object of opposing vivisection might be 
educational, on the evidence one object of this society was 
to obtain the repeal of the Cruelty to Animal Act, 18/76; 
therefore, its purpose was political not charitable.); In Re 
The Trusts of The Authur McDonald Fund, (1957) 1 W.R.L. 81, 
86 (Ch. Div.) (It was alleged that when "the history and the 
surrounding circumstance are taken into account, it is clear 
that the dominant purpose was ... to further the political 
objects of the society." However, the court held on a proper 
construction the purpose was the advancement of education.); 
In, RéesJéenkins'’.Will Trusts}, (1966 )0® -ch.42494=255) (7 the 
promoting of the passing of an Act of Parliament prohibiting 
vivisection, is not charitable not only on the ground that it 
is a political object but also that the ultimate object to be 
achieved by the Act of Parliament is one which in itself is 
not recognized by the law as being a charitable purpose."); 
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gift to a political campaign of protest against the Govern- 
ment's policy of ending free milk supplies to school children 
was held to be a political purpose and therefore not chari- 
Pable..)3sln-Res Bushnebhy £01975) VIAWaL JReem 967 CCH... /Divedy (A 
trust “for the advancement and propagation of the teaching of 
socialized medicine" was held to be for a political pur- 
pose.); McGovern v. Attorney-General (1981) 3 All EsR. 493 
(Ch. Div.) (The objects of Amnesty International, including 
the relief of prisoners of conscience and attempting to 
secure their release, was held to be political since, among 
other things, it involved attempting to change the laws of 
foreign countries.) 
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See alsotRe Liman! (T965)0VSR. 23891242 £eesec. of Vietoria) 
per Gowans J., (The general object is, therefore, to prevent 
cruelty to animals. This dominates the statement of objects 

None of the methods set out for the achievement of this 
object detracts from its character. It is true that one of 
those methods, viz. procuring such further legislation as may 
be though expedient, if taken alone, would be a political 
object and nothing more. But it is only a method of achiev- 
ing the main or fundamental object, the prevention of cruelty 
to animals.") See generally, Sheridan, "Waiting for Good- 
man," 5 Anglo-American Law Review 153, 159-60 (1076). 


See Drache, “Political Activities: A Charitable Dilemma," 2 
The Philanthropist (No. 4) 21 (1980). 
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i C.8 /6-3), February vt. l97S. (Reproduced! tings B.C es Drache, 
Canadian Tax Treatment of Charities and Charitable Donations 
2nd) ede6 (Toronto: | Richard» DeyBooss1980), jal i715. 

For the story see above. 
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See generally, a series of articles by Sheridan: "Charity 

v. Politics,” Anglo-American Law Review 47 (1973), "The Poli- 
tical Muddlée*- A Charitable View? #19 Mal ~LsaRev 42 
(1977), “The Charpol Family Quiz,” 2 The Philanthropist, 14 
(1977) “Charitable Causes, Political Causes and Involvement," 
2 The Philanthropist 5 (1980). See also M. Chesterman, 
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Charities, Trusts and Social Welfare (London: Weidenfeld and 
Nicolson), pp. 181-88; B. Nightingale, Charities (London: 
npten Gane, 1974) sche 29 DeWiM. Waters? Law of Trusts in 
Canada (Toronto: Carswell, 1974) pp. 494-97. See further 


the textbooks referred to in footnote ToRarte Lor this 
paper. 


1t2. (1948) A.C, 31 (H.1Ts).” Commentéd on in 63 Law Quarterly 
Review 22 (1948), 204 Law Times 154 (1947), 11 Modern Law 


Review 223 (1948), 12 The Conveyancer and Property Lawyer 63 
(1947). 


113. See generally the case referred to supra notes 38 to 40. 


114. ‘Tyssen,; supra, note 21, p» 1/7. 


115. Quoted with approval by Lord Simonds in National Anti- 
Viviséction’ Case (1948) A.C. 31 Ma L.)3; see also Re Shaw 
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116. H.G. Hanbury, Modern Equity 6th ed. Pa Stevens, 1952) 
Sth edt hrp.<228. 


Lb]. Ci9higea.c. 406. 


119. See supra notes 56-60. 
120. The following quotations is illustrative: 


the expression ‘charitable purpose’ ... 
has certainly not been applied to any purpose 
which has a predominantly political favor. To 
hold otherwise would impose upon the courts of 
law the impossible duty of being required to 
decide whether or not a certain line of 
political action was beneficial to the commu- 
nity. 


Trustees for the Roll of Voluntary Workers v. Commissioners 
‘of Inland Revenue, (1942) Scottish 47, 55, per Lord Fleming. 


121. See National Anti-Vivisection Society v. Inland Revenue 
Commissioners, (1948) A.C. 21 (H.L.), per Lord Simmonds at 
61-62 and per Lord Wright at 49-50, quoting at length both 
Lord Parker and Tyssen on chavicatte Bequests; McGovern v. 
Attorney-General, (1981) 3 All E.R. CChVeDiv. JP 4957504. 


122. See barewell vasParewell-(1892)5222 O-2R. 25/735! per’ Boyd.C. 
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See, for example, In re Murphey's Estate, 62 P. 2d 374, 375 
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See supra note 121. 


Sheridan "Charitable Courses, Political Causes and Invest- 


ments, The Philanthropist 9, 12 (1980). 


Cotterell, “Charity and Politics," 38 Modern Law Review 471, 
weed ig as IF 


G.G. Bogert and G.T. Bogert, The Law of Trusts and Trustees 
2ndxed« (St..Paul, Minns: AWestaPbublishing?Cos 46964) , sséc. 
B78, app. boZ=oas 


Suprapnote l2Zigapp. 62563. 


Annotation, "Validity of Charitable Trust to promote Change 
in Laws or Systems or Methods of Government,” 22 A.L.R. (3d) 
886, 888. 


McGovern v. Attorney-General, (1981), 3 All E.R. 493, 506, 
per Slade J.). 


Re Patriotre nAcete sunds CL9Ol ) 2 5Dtiek. G24. 


Re Co-operative College of Canada and Saskatchewan Human 
Rishts Commission, (1975); 64.D.L<R.pGsdjesale 


The prohibition on the political activities of charities in 
the United States was apparently imposed largely out of a 
concern for preventing the subsidization of self-interested 
lobbying. See below. 


Supra note IZi. peo2. 


It is in regard to controversial issues, Professor Sacks 
continues, that charities play their most crucial role: 


The role of philanthropy in competing with, 
supplementing, and even displacing government 
is particularly significant where controversy 
abounds. It is here that we have special need 
for the initiative to create and spread ideas 
and the diversity of outlook and method that 
come from the many centers of creative thought 
and experimentation, free from the uniformity 
that is often subtly transformed into confor- 
mity by the atmosphere of governmental respon- 
sibility. 
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Sacks, “The Role of Philanthropy: An Institutional View,” 46 
Virginia Ls Rev’ 516; 531 (1960). 
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147. MeGovern’v. A.G2 (1981) 3° All E.R. (493.507) (Ch. Div.) 

148. In the U.S. trusts to promote the success of particular 
political parties are generally regarded as not charitable. 
See Annotation, Validity and Construction of Testamentary 
GiiteeOsrOoLetical, Party, .4l ALL.Re (5d) 633" Cr9o6): 


149. (W949pmCh 19529: 


1 50amAvelo-SwedishuSociety?v. TeRSCI(1931), *147 “Tf . LER. 295" (The 
trust was not charitable because it “was a trust to promote 
an attitude of mind, a view of one nation by another,” p. 
per Rowlatt J.). 


151% eicGovern ev. TANGY, SC19Sl) SrAlIVE SR. 493" (Ch. Div.) 
Lover hdy p 5072 
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154. Id.° He cited Halbury v. Vardon (1851), 4 De G.S. Sm. 467, 64 
E.R. 916, discussed supra vol. ll. 


155. This statement of the present law is beyond dispute. How- 
ever, as a matter of interest, the authors of the article on 
"charities" in the most recent edition of Halbury's Laws of 
England 4th (London: Butterworths, 1974), vol. 5, par. 543, 
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state: "The promulgation of particular doctrines or princi- 
ples not subversive of morality or otherwise pernicious, and 
not in furtherance of the principles of a particular politcal 
party, nor involving pressure on the legislature to achieve a 
political object in changing the law of the land, may be 
charitable.” (Footnotes omitted.) They go on to say ‘The 
question whether the promulgation of a particular doctrine or 
principle will or may benefit the public must be answered by 
the court for forming an opinion upon the evidence before 
it." (Footnote omitted.) This statement of law has been 
carried over almost verbatim from the first edition of 
Halsbury, except for the qualifications. See Halsbury, The 
Laws of England (London: Butterworths, 1908), vol. 4, 
para.,.182:.09 Inj 1908 it was angaccuratetstatement ofathediaw; 
it no longer is. 
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See Annotation, “Validity of Charitable Trust to Promote 
Change in Laws or Systems or Methods of Government," 22 
A.L.R. (3d) 886 (1966); American Law Institute, Restatement 
of .Trusts..20,,¢St. sBaul,y -Minn, + .gAmericanghaw fins bitutesPeub., 
1959) para. 3/74, Gcomhent,4pso260+-¢ Chanhgésingexietinetilaw. A 
trust may be charitable although the accomplishment of the 
purpose for which the trust is created involves a change in 
the existing law. If the purpose of the trust is to bring 
about changes in the law by illegal means, such as by revolu- 
tion, bribery, illegal lobbying or bringing improper pressure 
to bear upon members of the legislature, the purpose is 
illegal. See 3/77. The mere fact, however, that the purpose 
is to bring about a change in the law, whether indirectly 
through the education of the electors so as to bring about a 
public sentiment in favor of the change, or through proper 
influences brought to bear upon the legislators, does not 
prevent the purpose from being legal and charitable."); 

G.G. Bogert, .The.Law Trusts and Trusteesje2d ed. (St. Paul, 
Minn.« West Pubbishing Go. -1.964,), wwoleadispara:. 3173, sps9181 
("Many American decisions and, it is submitted, the better 
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reasoned cases, declare that trusts which seek to bring out 
better government by changing laws or constitutional provi- 
sions are charitable, so long as the settlor directed that 
the reforms should be accomplished peaceably, by the 
established constitutional means, and not by war, riot, or 
revOIMtLIOn.), “els SCOtt wrists 7~2dwed. (Boston) little, 
Brown and Co., 1956) para. 374.4 p. 2677 ("In the United 
States the notion that a trust for a purpose otherwise 
charitable is not charitable if the accomplishment of its 
purposes involves a change in existing laws has been pretty 
thoroughly rejected. Many reforms can be accomplished only 
by a change in the law, and there seems to be no good reason 
why the mere fact that they can be accomplished only through 


legislation should prevent them from being valid charitable 
purposes." ) 


See supra note ey Pe 


See Friedland, “Pressure Groups and the Development of the 
Criminal Law, "in P.R. Glasebrook, ed. Reshaping the Criminal 
Law (London: Stevens, 1978) 202, 238 ("The reason for the 
change of approach was undoubtedly the introduction in 
Canada, and the immense expansion in England, of the income 
tax system during the First World War and the effect that a 
charitable designation would have on their, and their 
Supporters, iliability,for,taxe”) 
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C.I.R. v. Temperance Council of the Christian Churches of 
England and Wales °(1926),) 136 (L.T. 27,:28'(K.B.). 


The description in the text is drawn from the following: 
Borod, “Lobbying for the Public Interest - Federal Tax Policy 
and Administration,” 42 New York University Law Review 1087 
(1967); Caplin and Timbie, "Legislative Activities of Public 
Charities,” 39 Law and Contempory Problems 183 (1975); Clark, 
"The Limitation on Political Activities: A Discordant Note 
in the Law of Charities," 46 Virginia Law Review 439 (1960); 
Clark.) she Sierra Club, Political Activity, and. Tax Exempt 
Charitable Status,” 55 Georgetown Law Journal LEZS €L967)5 

De Meter and Yochum, “Lobbying By Section 501(c)(3) Organiza- 
tions Under the Tax Reform Act of 1976: A Proposal for 
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Change,” 30 Tax Lawyer 214 (1976); Dragna, “Environmental 
Organizations and Legislative Activity Restrictions: The 
'Substantial' Deterrent to Environmental Protection,” 9 
NaturalsResourcess Vawyern673°1G976)3 Fogel "fo "the T.R.5.5 
"Tis Better to Give and to Lobby,” 61 American Bar Associa- 
tion! Journal, 960 (9 75N Preenanm,? “The Poor and**the*Political 
Process: Equal Access to Lobbying,” 6 Harvard Journal on 
Legislation 369 (1969); Garrett, "Federal Tax Limitations on 
Political Activities of Public Interest and Educational Orga- 
nizations,”-59 Georgetown Law Journal 561 (1971); Goetz and 
Brady, “Environmental Policy Formation and the Tax Treatment 
of Citizen Interest Groups,” 39 Law and Contemporary Problems 
211 (1975); Hauptman, “Tax Exempt Private Educational Insti- 
tutions: A Survey of the Prohibition Against Influencing 
Legislation and Intervening in Political Matters," 37 
Brooklyn L. Rev. 107 (G19/0); ReL. Holbert, -Taxibawsand Poli= 
tical Access: The Bias of Pluralism Revisited (Beverly 
Hills: Sage Publications, 19/78): Jorling, “Intermation, the 
Tax Law and the Legislative Process,” 48 Oregon L. Rev. 227 
(1969); Liles and Blum, “Development of the Federal Tax 
Treatment of Charities,” 39 Law and Contemporary Problems 6 
(1975); “Limitations on Lobbying by Charitable Organiza- 
tions,” an analysis prepared for the Commission on Private 
Philanthropy and Public Needs, in Research Papers (Washing- 
ton: .Department yobethenlreasuny,ol977 ) 2v6bies, p292945; 
Note, “The Revenue Code and A Charity's Politics," 73 Yale 
Law Journal 661 (1964); Note, “Regulating the Political 
Activity of Foundations," 83 Harvard Law Review 1843 (1970); 
Note, “Political Activity and the Tax Exempt Organizations 
Before and After the Tax Reform Act of 1969," 38 George 
Washington Law Review 1114 (1970): Note, “The Tax Code's 
Differential Treatment of Lobbying Under Section 501(c)(3); A 
Proposed First Amendment Analysis," 66 Virginia Law Review 
1513 (1980); Note, “Lobbying by Section 501(c)(3) Organiza- 
tions Under the Tax Reform Act of 19/76: A Proposal for 
Change," 20 Tax Law per 214 (1976); Pepper, Hamilton and 
Sheetz, “Legislative Activities of Charitable Organizations 
other than Private Foundations, with Addendum on Legislative 
Activities of Private Foundations,” in Commission on Private 
Philanthropy and Public Needs, Research Papers (Washington: 
Department sof Freasuny; O77!) Pep 42g rs rover. ee charities, 
Law-Making and the Constitution: The Validity of the 
Restrictions on Influencing Legislation,” 31 N.Y.U. Institute 
of Federal Taxation 1415 (1973); Wachtel, "David Meets 
Goliath in the Legislative Arena: A Losing Battle for an 
Equal Charitable Voice?" 9 San Diego Law Review 944 (1972); 
Walker and Rothermal, "Political Activities and Tax Exempt 
Organizations Before and After the Tax Reform Act of 1969,” 
38. :Geo:.0 Wash.) dis? Reni! dl4e (1970 % 


174. 
175. 
176% 
OATES 
178. 
i eke 


180. 


LSl. 
1e25 
183. 


184. 


185. 


hoor 
(a) 


186. 


a he la 
Clark (1960), supra note l, p. 446, n. 32. 
SUBe 200134 «62d 4 kins) 1930.4 
id.«, ps 185. 
ddes ep VLS5. 
Quoted in Holbert, supra note 1, p. 27. 
See, in particular, Clark (1960), supra note 1, p. 447. 


All references to statutory divisions in this part of the 
paper are to the U.S. Internal Revenue Code. 
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See supra note l. 
See, in particular, Holbert, supra note l, pp. 31-49. 


For a review of the constitutional arguments and the major 
litigation then underway, see Troyer, supra note l. 


For a summary of the various legislative proposals made 
between 1969 and 1976 and a reprinting of the major bills 
presented to Congress see Pepper, Hamilton and Sheetz, supra 
note l. 


Section 4945. 


Hyslop and Ebell, “Public Interest Lobbying and the Tax 
Reform Act: of-cl976;%ch Environmental Gaw 283'\(1977 )3 Mont- 
gomery, “Lobbying by Public Charities Under the Tax Reform 
Act’ of: 197.6: <The New Elective Provisions of ‘Section 501(h) - 
Safe Harbor or Trap for the Unwary?" 56 Taxes 449 (1978); 
Nix, "Limitations on the Lobbying of Section 501(c)(3) Orga- 
nizations — A Choice for the Public Charities," 81 West 
Virginia Law Review 407 (1978); Shrekgast, “Political Lobby- 
ing of Exempt Organizations,” 37 New York University Insti- 


tute.on Federal Tax Action, ch. 26 °(1978)." Washburn, “New 


Act Defines 'Substantial' Lobbying - But Charities Must Elect 
toubeteCovered.nio5) Taxes! 291. -Gi9/7 jy Whaley, Y Political Acti- 
vities of Section 501(c)(3) Organizations,” (1977) Southern 
Galifornia Tax Institute 195;/Weithorn, “'Practitioners' 
Planning Guide to the New Lobbying Rules for Public Chari- 
tiese 4/7) dlournal jof Taxatd om,'294) 201 97.72)\. 
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Section 170 provides for the deductibility of contributions 
to.such organizations. (lt valsorprovides sthat <a contribution 
made to an organization will not be deductible if the organi- 
zation is "disqualified for tax exemption under section 
501(c)(3) by reason of attempting to influence legislation” 
or by reason of intervention in a political campaign,” Sec. 
170 ¢a).C2) @ ie 


See Troyer, supra note l. 
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The Commission on Private Philanthropy and Public Needs, 


Giving in America: Forward a Stronger Voluntary Sector 
CLI 45). ap al SAB 2. 


See supra note 193. The literature on this concept of the 
changing role of the voluntary sector in the welfare state is 
of course voluminous. But for three powerful statements the 
following research papers prepared for the Filer Commission: 
Asher 1069, “Public Needs, Public Policy, and Philanthropy: 
An Analysis of the Basic Issues and Their Treatment by the 
Commission on Private Philanthropy and Public Needs"; Carry 
1110, “Philanthropy and the Powerless"; p. 7/95 Mavity and 
Ylvisasher, “Private Philanthropy and Public Affairs." The 
studies are published in Research Papers (Washington: 
Department of the Treasury, 1977), pp. 1069, 1110, 795 


respectively. 4.S5ee also; People»in Action, ‘supra note),2. 


See generally Lustgarten, "Tax Reductions for Political 
Advertising: A Footnote to the Referendum," (1977) British 
Tax Review 337. 


358 U.S. 498, 513 (1959). 


See generally Bostick, “Prop. Regs. on Grassroots Lobbying: 
Analysis of the Area and Special Problems Involved,” Journal 
of Taxation.332) (198i) Bochme Se ilaxestiandePolstitics ?) 22 ilax 


Law Review 369 (1967); Cooper, "The Tax Treatment of Business 


Grassroots Lobbying: Defining and Attaining Public Policy 
Objectives,” 68 Columbia Law Review 801 (1968); Krebs, 
"Grassroots Lobbying Defined: The Scope of I.R.C. Section 
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CHAPTER 3 THE PROCESS OF REGISTRATION 


INTRODUCTION 


The recognition of an organization as charitable for tax pur- 
poses has both a substantive and a procedural dimension. The 
former raises the issue of the legal definition of charitable 
objects, and was discussed in chapters 1 and 2. The latter com- 
prises the procedure which must be followed in determining whether 
an organization has charitable objects. Since so few cases 
involving the definition of charity are resolved in a court of 
law, the administrative procedures governing official recognition 
of a charity are as important as the legal definition itself. 


The following background will put the problem of the regis- 
tration of charities in some perspective. 


Revenue Canada receives approximately 3,500 applications for 
registration a year. A staff of about 35 persons review these 
applications. The process is conducted relatively informally. 
Information Circular No. 80-10 sets out what documents a register- 
ing charity must file, they include: an application for registra-— 
tion form, financial statements, governing documents and a state- 
ment of aims and objectives. Upon receipt of these documents a 
Revenue officer reviews them and if there are any difficulties 
with the documentation he or she will get in touch with the regis-—- 
trant by telephone or letter. Many registrants receive assistance 
from Revenue Canada in properly completing the forms. At present, 
if there are no difficulties with the applicants registration it 
will be completed in a matter of weeks. If the forms are not pro- 
perly completed, or more information is required it can take much 
longer. On average, it takes three to four months to complete the 
registration process. 


About 12 percent of applications are initially not approved. 
About two percent of applications are resubmitted and result in 
registration. The other 10 percent of applications do not result 
in registration. Most of these cases are ones where the 
Organization is obviously not charitable; for example, it is pri- 
marily an athletic club, a fraternal or self-help club, or other- 
wise an organization designed to benefit primarily its members. A 
small number are refused registration because their objects are 
political. Over the past nine years only seven organizations have 
appealed Revenue Canada's decision not to register them. All of 
these cases are pending. The two grounds upon which these organi- 
zations were denied registration are that their objects were poli- 
tical or that they would provide benefits to their members. 
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Once a charity is registered there is almost no government 
oversight of its activities. To maintain its charitable status it 
will have to expend a certain percentage of its funds on charita- 
ble activities and file an annual information return with Revenue 
Canada. |! However, the 35 member staff at the tax-exempt organiza- 
tion division of Revenue Canada are able to spend very little of 
their time monitoring the ongoing activities of registered chari- 
ties. The supervision or auditing that takes place in the Dis- 
trict Offices is at best sporadic. Revenue Canada simply has not 


been given the resources to monitor the on-going activities of 
charities. 


In contrast to Canada, in England a special government agen- 
cy, the Charity Commission, exercises relatively close oversight 
of charities. Its functions go far beyond the registration of 
charities. In addition to certain quasi-judicial functions, its 
functions include the general supervision of and assistance to the 
voluntary sector. However, in discharging its responsibilities it 
has a staff of over 400, many of whom are legally trained solici- 
tors.2 Although there is no equivalent to the English Charity 
Commission in the United States, the Internal Revenue Service's 
supervision of charities is systematic and it devotes substantial- 


ly more resources to supervising charities than does Revenue 
Canada. 


The pros and cons of having some form of national commission 
on philanthropy to undertake regulator functions in relation to 
charities will not be reviewed here. The point to be made is 
simply that in recommending the adoption of new legal rules 
dealing with charities, or in recommending changes in the 
registration procedures, the very limited administrative apparatus 
at present in place to deal with the problems must be born in 
mind. 


A number of suggestions have been made from time to time for 
improving the process of registering and deregistering charities. 
These suggestions will be reviewed below under headings which sug- 
gest the following questions: 


A For the purpose of the Income Tax Act, which agency of gov- 
ernment should initially determine whether an organization 
has charitable objects? 


B Should an advisory counsel comprised in part of members drawn 
from the voluntary sector be appointed to advise the govern- 
ment agency responsible for registering charities? 
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C Would steps such as the following improve the registration 
process: a system of published rulings, right of registra- 
tion agency to ask for a statement of the charity's activi- 
ties, the filing of more comprehensive information returns, 
and so on? 


D If an organization is initially refused registration as a 
charity what appeal procedure should it be entitled to 
invoke? 

A Initial Determination of Charitable Status 


Since many tax provisions concerning charities have a regula- 
tory instead of a revenue collection objective it is not obvious 
that Revenue Canada should be the principle vehicle for federal 
oversight of philanthropy. Indeed, five years ago in their report 
People in Action (which initiated the debate in Canada on the role 
of the voluntary sector) the National Advisory Council on Volun- 
tary Action to the Government of Canada recommended: 


The responsibilities for registration and de- 
registration of charitable associations be 
transferred from Revenue Canada, which is only 
concerned with the collection of revenue, to 
the Secretary of State, which has somewhat 
broader concerns. The department should be 
authorized and encouraged to take a more 
flexible view of objects and activities which 
are for the general good of the community.4 


There appears to be two distinct recommendations embodied 
within the National Advisory Council's recommendation. First, 
that the definition of charity should be broadened. Second, if 
this is done, the registration process should be transfered to the 
Secretary of State on the grounds that “because of its mandate, 
(it) has a broader. perspective.” Assuming that the definition of 
charity is to remain unchanged, no reason is given in the report 


for transferring the registration process from Revenue Canada to 
the Secretary of State. 


However, even if the definition of charity remains unchanged, 
a number of reasons for transferring the registration functions. of 
Revenue Canada to the Secretary of State or some other agency 
might be suggested: (1) Since the basic function of Revenue 
Canada is to collect revenues it is likely to give the registra- 
tion of charities a low priority; (2) Revenue Canada is unlikely 
to be staffed with persons who have a legal background or a broad 
liberal arts background or other people who might be sensitive to 
the needs of the voluntary sector; and (3) Revenue Canada cannot 
provide charities with the assistance they need or provide leader- 
ship for the improved administration of charities. 
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Against these suggestions must be weighed the important con- 
sideration that the government's oversight of charities must be 
non-partisan, objective and non-ideological. Revenue Canada's 
record in this respect appears good. Certain organizational fea- 
tures of Revenue Canada undoubtedly contribute to its relative 
unsusceptibility to partisan influence. Indeed since Revenue 
Canada is widely seen as being non-partisan, politically sensitive 
issues resolved by it are likely to be seen as legitimate. This 
might not be the case if the registration of charities were under- 
taken by a more prominent and isolated agency. Also, to the 
extent that there are delays or charities experience other frus- 
trations in the registration process, given the government's com- 
mitment, these problems can likely be dealt with as efficiently by 
improving Revenue Canada's handling of registration, than by 
establishing a new agency. 


The suggestion for a separate agency to determine registra- 
tion seems to be derived in part from the experience in England. 
There the Charity Commissioners, at least initially, register 
charitable trusts. For tax purposes, their decisions are subject 
to review by Inland Revenue. However, the Charity Commission is 
responsible for administering a wide range of regulations over 
charities. It would be difficult to transfer only a part of its 
function to a similar commission. Indeed, even within the commis-— 
sion safeguards are taken to ensure that ultimately the adminis-— 


trative decision of whether to register an organization as chari- 
table is made by lawyers. 


In most jurisdictions the question of whether an organization 
is charitable is initially made by revenue officials. And unless 
some form of national charity commission were to be established, 
or the definition of charity substantially changed, little might 
be gained and a considerable amount risked, if the function of 
registering charities were transferred from Revenue Canada. 


B The Appointment of an Advisory Council 


To improve this process of registration, some organizations 
have suggested that an advisory council made up of persons drawn 
partly from the public service and partly from the voluntary 
sector should be appointed by the Minister of Revenue.’ Its func- 
tion would be to review contentious applications for registration 
and to examine cases of possible revocation, and then to recommend 
appropriate action to the minister. The council's recommendations 
would be only advisory; however, although the minister would not 
be bound to follow the recommendations of the council, it has been 
asserted that "refusing to do so would have possible political 
consequences." The purpose of an advisory council, comprising in 
part members of the voluntary sector, would be to enable the 
minister to be more aware of this group's (the voluntary sector's) 
concerns about the impact of decisions to refuse or revoke regis-— 
tration. 
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Again, this suggestion was first made by the National Advi- 
sory Council on Voluntary Action to the Government of Canada. In 
their report, People in Action,;,; they, recommended}that: 


An independent three-person board be created 
to review rejected applications for registra- 
tion and revocation of registered status upon 
the request of either the affected voluntary 
association or the minister, and to recommend 
to the minister the proper course for him to 
take with regard to the registration ee the 
aforementioned voluntary association. 


They went on to note that “the board should not be seen as a sub- 
stitute for any other method of appeal.” Instead, its sole pur- 
pose was "to apply a new perspective to (registration) questions.” 


If the issue of what purposes are charitable continues to be 
regarded as a legal question, it is difficult to see the purpose 
of such an advisory council. The premise that the definition of 
charity should be in fact a political question appears to be 
implicit in the suggestion. That is to say, the recommendation 
that an advisory council containing social-welfare experts be 
established to assist Revenue Canada in determining what is a 
charity appears to confuse two quite different approaches to 
defining charitable objects. A system of discretionary registra- 
tion for charities, with maximum regard to, for example, contempo- 
rary welfare needs is one approach. Under this approach it would 
make sense to have a panel of experts assist in determining regis-— 
tration. This specialist tribunal would be formally free from the 
doctrine of precedent and assisted by guidelines perhaps provided 
by the Secretary of State. But under this view it is doubtful if 
the courts should continue to act as ultimate arbiters of charita- 
ble status. The courts do make new law and exercise discretion. 
However, their methodology is presumably much different from that 
which would be applied by the special tribunal. This larger issue 
was discussed in Chapter 1 of this paper. 


To the extent that the purpose of an advisory council is 
simply to notify Revenue Canada about the facts relating to novel 
purposes, more efficient methods might be available. For example, 
in preparing guidelines or a general ruling on a novel question 
Revenue Canada might circulate draft proposals for public com- 
ment. In this way their own expertise could be supplemented with 
the views of all interested persons. 
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C Steps that Could Be Taken to Improve the Registration Process 


In addition to the appointment of an advisory council, a 
number of other suggestions have been made from time to time for 
improving the process of registering charities. Obviously a fair 
and efficient registration process is of crucial importance to the 
vitality of the voluntary unsophisticated (in bureaucratic mat- 
ters) groups of individuals, and their philanthropic impulse ought 
not to be stiffled by an insensitive, prolonged or unfair regis- 
tration process. Below a number of improvements that might be 
made in the registration process are summarized. 


1 Published rulings. The possibility of Revenue publishing its 
decisions in borderline cases of registration should be explored. 
These published rulings would of course deal with general factual 
situations without identifying any particular applicants for reco- 
gnition. Such rulings would serve as precedents and guidelines 
for both Revenue officials and applicants. Also published rulings 
would enable a better assessment to be made of whether Revenue 
Canada is striking a proper balance between caution and inspira- 
tion. It is particularly important that such decisions be pub- 
lished since so much of the law is made at the administrative 
level in this area. In the United States such rulings are pub- 
lished and in England the Charity Commissioners frequently publish 
in their annual reports the general guidelines they are following 
in contentious areas. 


Z Statement of activities. One of the difficulties that 
Revenue Canada now faces in registering new applicants is that 
often they only have a broad statement of the objects of the 
organizations in front of them. The following suggestion was made 
in England in the Goodman Report: 


We think that the Charity Commissioners might 
consider it to be desirable that they should 
require, when a new charity is registered, a 
statement in general terms of how it proposes 
to achieve its objects. The statement should 
not be incorporated into its governing instru- 
ment and would not therefore prevent it from 
changing its methods, but if its methods are 
changed it should file a supplementary state- 
ment with the Charity Commissioners which 
would, within reason, be made available for 
public inspection. If this proposal is adop- 
ted, it will assist the Charity Commissioners 
to compare the performance of the charity with 
its statement of intention when it comes to 
review its activities and, in conjunction with 
the annual report which, in a later part of 
this report we suggest would accompany the 
statements of accounts, will make the surveil- 
lance of charities easier. 
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3 Comprehensive returns. Surprisingly little information is 
publicly available about the collection and use of charitable 
funds. Aggregate data are not available about the incidence of 
spending by charities, nor is sufficient information provided in 
public returns so that judgments can be made about the work of 
individual charitiesa.« Thissinfiormationg sfeniticalag,Revenue 
Canada should perhaps be given more staff and funding so that it 


can collect and analyze much more information about registered 
charities. 


4 Model purposes. In England, after a review of the charity 
commission, the expenditure committee made the following recommen- 
dation: 


We are not satisfied with the Charities Com- 
missioner's assurances that everything possi- 
ble is done to avoid unnecessary delays. We 
consider that their registration procedure 
can, and should be, speeded up and achieved by 
a fresh administrative approach within their 
existing budget provisions. We think it 
should be feasible for them to produce a vari- 
ety of model trusts catering for a number of 
different situations. These models could be 
Widely circulated to all possible interested 
bodies and persons, such as local authorities, 
and should include provisions for the alter- 
ation of the trust in the event of its becom- 
ing out of data. 10 


This recommendation raises the slightly broader issue of whether 
Revenue Canada is doing enough to explain its procedures to the 
public. In People in Action the National Advisory Council noted, 
“Many groups do not know how to apply for charities registration. 
It may be their first interaction with government or with a legal 
process. At the moment, such procedures are not adequately spel- 
led out and much is left to ministerial discretion, thus enhancing 
the subjective nature of process. This information should be dis- 
tributed as widely as possible."1l In addition, Revenue Canada 
might, for example, sponsor seminars and educational programs 
throughout the country in order to familiarize the public with 


registration procedures and the responsibilities of register char- 
ities. 


2 Personnel. It might be that because the registration divi- 
sion is not involved in revenue raising it is ignored to some 
extent in budgeting within the department. Also since the section 
does not lead to potentially lucrative post-Revenue opportunities 
it might be difficult to recruit personnel at the lower levels. 
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Few, if any personnel in the division are, for example, legally 
trained. In the United States, by contrast, in order to provide 
new perspectives, the Technical Office's Exempt Organization 
Branch deliberately hires people from outside the service. Often 
new staff members are young lawyers just admitted to the bar. The 
branch deliberately seeks applicants with a broader liberal arts 
background or experience than the usual revenue employee. Staff 
members often have experience with legal aid societies, public 
defenders, municipal governments, state conservation programs, and 
other government agencies. 


These few suggestions of ways in which the registration pro- 
cess might be improved are intended to be illustrative not defini- 
tive. The point is that if the registration process needs 
improvement much can be done within the existing framework, with- 
out taking more drastic steps such as transferring the responsibi- 
lities to another agency or appointing an advisory council. 


D Appeals from Revenue Canada's Registration Decisions 


At present, an organization that has been denied charitable 
status, or a charity that has had its registration revoked, must 
appeal directly to the Federal Court of Appeal. 12 An appeal to 
this high level of court is expensive and time-consuming. The 
fact that the court has not heard an appeal from Revenue Canada's 
decisions for the last 10 years is undoubtedly evidence of this 
fact. The great majority of charities or purported charities 
simply do not have the resources to instigate such an appeal. 


Two suggestions relating to the process of appeal have been 
made from time to time. First, it has been suggested that some 
form of administrative appeal from Revenue Canada's initial deci- 
sion not to register or to deregister a charity should be allow- 
ed. Second, instead of an appeal directly to the Federal Court of 
Appeal, an appeal to the Federal Court, Trial Division should be 
provided under the Act. These suggestions might be viewed as 
alternative suggestions or both might be implemented. 


Before reviewing these alternatives, it might be noted that a 
recent case has made reform in this area imperative. In Renais-— 
sance International v. M.N.R.13, the appeal procedure followed at 
present was held to deny the registrant natural justice. Renais-— 
sance International, a fundamentalist religious organization and a 
registered charity, had engaged in various activities that Revenue 
Canada felt constituted political activities.!4 Pursuant to para- 
graph 168(1)(b) of the Income Tax Act, Revenue Canadal? gave 
notice to the organization that it intended to revoke its regis- 
tration. Under paragraph 168(2)(b), after 30 days from the day of 
mailing the notice, unless the Federal Court of Appeal extends the 
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time because the registrant appeals Revenue Canada's decision, 
Revenue Canada may publish a copy of the notice in the Canada 
Gazette. In such an event, the registrant's registration will be 
revoked. In this case, Renaissance International filed a notice 
of appeal to the Federal Court of Appeal within 30 days and 
obtained an extension of time for the revocation of its registra- 
tion. 


On the initial hearing before the Federal Court of Appeal, 
November 17, 1982, the merits of the case were not heard. 
Instead, Renaissance International argued that the notice sent to 
it by Revenue Canada expressing the intent to revoke its registra- 
tion should be set aside. It made this argument on the grounds 
that Revenue Canada in issuing the letter had failed to comply 
with the requirements of natural justice. It argued that in exer- 
cising its powers under 168 of the Income Tax Act, Revenue Canada 
was exercising a “quasi-judicial” function. Therefore, in 
accordance with the rules of natural justice Revenue Canada should 
have given Renaissance International notice of the case against it 
and the opportunity of a full hearing at which it could challenge 
the case against it and adduce evidence of its own. The Federal 
Court of Appeal upheld this contention. 


From this case it is clear that the procedures relating to an 
appeal from Revenue Canada's registration decisions must be chan- 
ged to ensure procedural fairness. At the very least a hearing 
must be held from which a record of the evidence can be prepared. 
This could be done simply by ensuring that the charity receives 
notice of the reasons for deregistration and an opportunity to 
meet the case against it and to present its evidence from the 
record before a Revenue Canada official. However, a more formal 
appeal procedure may be desirable. 


1 Administrative Appeal 


Revenue Canada now provides an administrative appeal proce- 
dure for taxpayers who object to their notice of assessments. 
Presumably, a similar appeal procedure, from which a record could 
be prepared, could be provided for charities who wished to dispute 
registration decisions. 


A more formal administrative appeal procedure might involve 
the establishment of a special appeals tribunal. A recommendation 
such as this was made by the English Expenditure Committee eight 
years ago. 16 The committee recommended “that a Charities Tribunal 
composed of persons of distinction should be established specifi- 
cally to hear appeals against decisions from the Charity Commis-— 
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Siloners and froin the Inland Revenue” relating to applications for 
registration. The recommendation was criticized as simply adding 
another loop for organizations to pass through, and setting up a 
new body that would likely do the work of the High Court badly.!? 
However, a similar recommendation was made a year later in the 
Goodman Report: 


We consider that appeals from the administra- 
tive decisions of the Charity Commissioners 
should be made to an appellate tribunal only 
the chairman of which should be legally quali- 
fied and before whom appellants might conduct 
their cases in person or with the help.of a 
friend or legal adviser. There would always 


be a right of appeal from this tribunal on 
points of law. 


If an administrative appeal tribunal should be interposed 
between Revenue Canada officials and a court of law, then its 
nature and composition would have to be determined. Since the °* 
tribunal would likely hear only a relatively small number of 
appeals it would be difficult to structure. One obvious solution 
would be to simply broaden the jurisdiction of the Tax Review 
Board to include appeals from registration or revocation deci- 
sions. However, this would not satisfy the demand for members on 
the tribunal with expertise in the nature of the voluntary 
sector. However, if this point is not considered, it would be a 
convenient and inexpensive way to set up an appeal Rags oe about 
these administrative decisions. 


2 Appeals to the Federal Court, Trial Division 


Whether or not a formal administrative appeal procedure is 
provided, a decision must be made as to whether the appeal to a 
court of law should be allowed directly to the Federal Court of 
Appeal or first to ‘the Federal Court Trial Division. 


Under the present law, a direct appeal to the Federal Court 
of Appeal was likely provided for two reasons. First, it undoub- 
tedly reflects the fact that a final decision should es reached on 
this issue expeditiously. Not, only is this important to the 
charity involved but when Revenue Canada deregisters a charity for 
engaging in political activities the charity will undoubtedly move 
under paragraph 168(2)(b) of the Income Tax Act to have deregis- 
tration postponed (stayed) until a final decision is reached by 
the courts. In the meantime the charity may continue raising 
funds. In Renaissance International a hearing before the Federal 
Court of Appeal took over two years to be heard. If charities 
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could appeal first to the Tax Review Board and then up through the 
court system they could easily stay deregistration five or six 
years. Second, provision for a,direct. appeal, to, the, Federal Court 
of Appeal undoubtedly reflects the fact that the issue of whether 
an organization has charitable purposes is normally a pure legal 
question that can be resolved without the necessity of calling 


evidence. Consequently, in most cases there will be no need for a 
trial-type hearing. 


However, providing for a direct appeal to the Federal Court 
of Appeal undoubtedly causes difficulties. It is more time con- 
suming, complicated and expensive than obtaining a hearing in a 
lower court. Furthermore, in some cases of deregistration it 
might be necessary to call evidence and prepare a record. This 
was so in Renaissance International. There is no procedure gener- 
ally by which the Court of Appeal can engage in fact-finding. If, 
however, there is a formal administrative appeal, or if a record 
is prepared before Revenue Canada revokes a charities registra- 
tion, then these objections to a direct appeal to the Federal 
Court of Appeal are less pressing. 


If appeals were taken to the Federal Court Trial Division 
presumably a special form of summary hearing could be provided in 
order to expedite hearings and keep expenses to a minimum. In 
this respect the United States experience is instructive. In the 
United States, until recently, organizations could not directly 
appeal a decision by the IRS not to register them as exempt orga- 
nizations. Judicial review of Service decisions were generally 
only available when taxes were assessed. Consequently, an organi- 
zation that wished to contest the denial of exempt status had to 
find, for example, a donor willing to make a contribution, claim a 
deduction, and contest the disallowance of the deduction. This 
failure to provide for direct judicial review of an exemption 
application was severely criticized by commentators. In 1977 the 
law was amended to authorize the issuance of declaratory judgments 
relating to, among other things, the classification of certain 
exempt organizations. !9 Thus an organization can now obtain judi- 
cial review of an IRS failure to act on its application for a 
tax-exempt ruling, or an unfavorable ruling, or of a revocation of 
a favorable ruling. The action can be brought in the Tax Court, 
the District Court for the District: of; tolumpia, or the. Court. of 
Claims. The Tax Court has issued detailed rules covering these 
declaratory judgment actions, which provide that the actions will 
ordinarily be decided on the basis of the “administrative record" 
(i-e., the documents and related papers submitted to the IRS).29 
In addition the procedure is streamlined so that appeals can be 
heard quickly and relatively inexpensively. 
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CHAPTER 4 FUNDING CITIZEN INTEREST GROUPS 


INTRODUCTION 


In Chapter 2 the point was made that many of the arguments 
in favor of allowing charities to engage in political activity 
confuse the justification traditionally given for government 
funding of charities with the justification for funding citizen 
interest groups. As explained in chapters 1 and 2, the chain of 
reasoning traditionally given justifying the subsidization of 
charities begins with the premise that they are providing public 
goods and services that the government itself would otherwise have 
to provide. On the other hand, the arguments most commonly made 
for allowing charities to engage in political activities are 
simply the arguments traditionally given for broadening the base 
of citizen consultation in the policy formation process; namely, 
arguments such as the legitimacy of governmental decision-making 
depends upon public participation, public participation enhances 
the political viability of government decisions, and, public 
participation improves the quality of governmental decisions. 


Although these arguments might support allowing charities to 
engage in political activities, they also might support prohi- 
biting charities from engaging in political activities and instead 
establishing a separate class of organization, perhaps referred to 
as citizen interest groups, whose purpose would be to engage 
exclusively in political activities. A number of reasons might 
lead to this latter position: first, the justifications for 
allowing charities to engage in political activities extend beyond 
charities and embrace all citizen interest groups; second, since 
the present tax deduction for charities was enacted to provide tax 
assistance to organizations providing public goods and services 
that the government itself would otherwise have to provide, if 
they are now to change their role perhaps the characteristics of 
the tax subsidy should change (that is to say, perhaps different 
kinds of tax deductions or other funding devices ought to apply to 
traditional charities than apply to citizen interest groups, see 
below for illustrations); and third, for the reasons mentioned in 
Chapter 2 it might not. be in the long-term best interest of the 
voluntary sector to have both traditional charitable activities 
and political activities undertaken by the same organizations. 


To assist in the evaluation of whether charities should be 
allowed to engage in an unlimited amount of political activities 
or their political activities should be limited and a separate 
kind of organization — citizen interest groups - established, the 
case for the subsidization of citizen interest groups will be 
briefly reviewed. These options are, of course, not necessarily 
alternatives. If charities are permitted to engage in political 


ZeZ40 = 


activities the need for providing a matching grant scheme for the 
subsidization of citizen interest groups is substantially 
weakened, since most citizen interest groups could qualify as 
charities. However, if such a scheme is to be more generous than 
the present tax deduction for charities or if the amount of poli- 
tical activities that charities could engage in were limited, then 
a separate matching grant scheme for public interest groups might 
still be needed. Conversely, if charities are prohibited from 
engaging in political activities, the case for subsidizing citizen 
interest groups might be treated as a separate issue. However, if 
the prohibition on charities were strictly enforced, which at pre- 
sent it is not, there would be considerable pressure to provide 
some form of matching grant scheme for organizations engaged in 
political activity. 


The purpose of this review of funding citizen interest groups 
is not to explore the issue in depth, but simply to clarify the 
issues and interests at stake in determining whether charities 
should be allowed to engage in political activities. 


In recent years the issue of funding citizen interest groups 
has been thoroughly canvassed in the context of reforming the 
regulatory process, and a number of recommendations have been 
made. The issues and problems raised in this context are similar 
to the issues and problems raised in the larger context of public 
participation in the policy formulation process. 


The Parliamentary Task Force on Regulatory Reform (the 
Peterson Committee) recommended that: 


Government conduct a study of the most appro- 
priate means of funding public interest 
groups, including the use of tax incentives, 
and other methods of increasing financial sup- 
port for those groups.| 


The Economic Council of Canada in its report Reforming Regulation 
recommended: 


- That governments, through the tax system, 
encourage small, individual contributions to 
public interest groups and, in particular, 
allow public interest groups to engage in a 
small amount of political activity without 
forfeiting their status as charitable organi- 
zations. 
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‘leben the literature on funding citizen interest groups is 
voluminous,’ the most comprehensive and analytical study is a 
working paper prepared for the Economic Council of Canada by 
Kenneth G. Englehart and Michael J. Trebilcock, “Public Partici- 
pation in the Regulatory Process: The Issue_of Funding. "4 The 
summary below draws heavily upon their work. 


The case for government subsidization of citizen interest 
groups rests upon the premise that their intervention in the 
policy formulation process is, in the jargon of economists, a 
public good. These groups, as opposed to groups representing 
private interests, have one or more of the following character- 
istics which make it improbable that they would organize without 
government assistance: (1) Their members cannot be readily 
organized because they are institutionalized, are not readily 
identifiable, or because the transaction costs of organizing them 
are high (because, for example, of geographical boundaries). 

(2) Their members lack the financial resources to support their 
interest group activities; for example, the unemployed and welfare 
recipients. (3) Their members individually have only a small or 
non-economic interest in particular issues and therefore they are 
unwilling to contribute substantial amounts to the group (this, of 
course, is the traditional free-ride problem); for example, 
consumer, civil liberties and environmental groups. (4) Their 
members are small in numbers; for example, the handicapped. 


There are of course a broad range of instruments available to 
the government for funding citizen interest groups. But, a number 
of reasons have been suggested as to why a fiscal incentive, such 
as a tax credit, is a better instrument than some form of direct 
government funding: since the goal of the policy is to make the 
public voice more effective in the policy formation process it 
makes sense to give the public control over which citizen interest 
groups receive subsidization, this is the effect of a tax credit; 
the need for citizen interest groups to attract funds from the 
public would be an incentive for interest groups to educate the 
public about the issues with which they are concerned, to keep 
them informed about recent developments, and generally to be 
accountable to their constituents; and by avoiding direct govern- 
ment subsidization any implicit control the government might have 
over the activities of the groups is removed. 


Because their functions are different the characteristics of 
the tax credit for citizen interest groups might be quite diffe- 
rent from the characteristics of a tax credit for charities. The 
following points are illustrative of what some of these differen- 
ces might be. 
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(i) Definition. Not only would the definition of a citizen 
interest group obviously be much different from the traditional 
definition ‘ofa ¢harity;) but Ltevisodifficull to’ seethow ‘charity 
could be defined to embrace all citizen interest groups. Many 
groups engaged in lobbying activities would not fit within any of 
the traditional charitable categories. In defining the nature of 
organizations that qualify as citizen interest groups, it would be 
important to ensure that subjective standards were not used that 
would make them subject to discretionary review by a government 
agency. One suggested approach is to simply allow all organiza- 
tions that spend 80 percent (for example) of their income on 
representational expenses to qualify. 


(ii) Self-Interest Lobbying. A number of steps could be 
taken to ensure that citizen interest groups did not simply repre- 
sent the self-interest of a small number of people. (a) Natural- 
ly, a general rule prohibiting such organizations from being orga- 
nized and operated for the benefit of private interests could be 
provided. This is a rule that now applies to charities generally 
and is enforced in that context. (b) It could be provided that 
qualified public interest groups be maintained structurally inde- 
pendent of any other organization, such as corporations. (c) By 
restricting the tax credit to a small amount annually ($100 or 
$200) the qualifying organization could be prevented from becoming 
dominated by a single source of funds. 


(iii) Contributors. Since the purpose of the scheme is to 
finance otherwise unrepresented interests there is probably no 


reason why corporations or unions, for example, should be given 
the tax credit. 


(iv) Amount of Credit. To ensure that the group was ac- 
countable to the interest of its constituents and to control the 
revenue cost, the percentage of tax credit might be different from 
that afforded to donors to charities. 
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FOOTNOTES 


Special Committee on Regulatory Reform, Report (Ottawa: 
Minister of Supply and Services, 1980), p. 33. 


(Ottawa: Minister of Supply and Services, 1981), p. 136. 


see D. Fox, Public Participation,in the Administrative 


Process, a study paper for the Law Reform Commission (Ottawa: 


Minister of Supply and Services, 1979), and literature cited 
therein. 


Working Paper No. 17, February, 1981. 


See also Trebilcock and Engelhart, "A Tax Credit for Public 
Interest Groups,” 2 Canadian Taxation 29 (1981). 
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